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April 23, 1979

Highlightis

Telecommunications Device for the Deaf—Office of the
Federal Register provides a new service for deaf or hearing
impaired persons who need information about documents
published in the Federal Register. See the Reader Aids
sectlion for the telephone listing.

Briefings on How To Use the Federal Register—See
announcement 1n the Reader Aids Seclion at the end of this

1ssue.

24024

23837

23992,
23993,
24000

23858

Motor Gasoline Allocation DOE/OHA 1ssues
proposed decision and order determining class
exception for April to certain retail sales outlets and
wholesale purchaser-consumers; effective 4-18-79;
comments by 5-11-79 (Part V of this i1ssue)

Genetic Diseases Testing and Counseling HEW/
PHS establishes rules for admimstration of project
grants; effective 4-23-79

Indlan Chlld Welfare Intenor/BIA publishes two
proposals and a notice regarding tribal junsdiction
over child custody praceedings; comments by 5-23-
79 (Part 1 of this 1ssue) (3 documents)

Beef Research and Information USDA/AMS
announces hearings on proposal to establish a
nationally coordinated program to develop and
improve cattle, beef, and beef products; hearings
June 1979

CONTIRUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays},
by the Office of the Federal Register, National Archives and
Records Service, General Services Admimstration, Washington,
D.C. 20408, under the Federal Register Act {49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and ‘the regulations of the
Admimstrative Committee of the Federal Register (1 CFR Ch. I},
Distribution 1s made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices 1ssued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having geﬂéral
applicability and legal effect, documents required to be
published by Act of -Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Registér the aay before
they are published, unless earlier filing 1s requested by the
18suing agency.

The Federal Register will be furmushed by mail to subscribers,
free of postage, for $5.00 per month or $50 per year, payable 1
advance. The charge for individual copies of 75 cents for each
18sue, or 75 cents for each group of pages as actually bound.
Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402.

There are no restrictions on the republication of maternal
appearmng 1n the Federal Regster.

Area Code 202-523-5240

23888

23821

24004

23875

23947

23843

24010

23814

23851

23880

23974

23992
24004
24010
24024

Foreign Medical Schools HEW/OE proposes
procedures and critenia for determning whether
schools outside of United States and Candda are
eligible to participate m Guaranteed Student Loan
Program; comments by 6-22-79

Carcinogens in;Consumer Products CPSC
withdraws statément of policy and procedure
concermng classification, evaluation, and regulation
of substances 1n consumer products that pose a
cancer risk to humans; effective 4-23-79

VHF Marine Radios FCC proposes to simplify
rules for recreational boaters; comments by 7-26-70;
reply comments by 8-27-79 (Part III of this issue)

Small Business Status SBA proposes changes in
present formula method for determining small
business for purposes of loan when applicant has
external operating affiliates; comments by 5-23-79

Disaster Assistance HUD/FDAA mtends to field
test new application/verification process for
individuals applying for assistance

Library Services and Construction HEW/OE
establishes rules goverming Federal funds spent for
administration, the amount of funds available for
services to the handicapped and institutionalized,
and strengthening major urban resource libraries

Interstate Land Sales Full Disclosure HUD/
ILSRO publishes gumdelines to provide information
on requirements for statutory and regulatory
exemptions available to developers; effective 6-11~
79 (Part IV of this 1ssue)

Credit Sale Transaction FRS suspends effective
date and republishes for comment official staff
mterpretation FC-0161, regarding proper disclosures
1n which downpayment 1s separately financed;
comments by 5-23-79

Emergency Rail Services DOT/FRA revises rules
on applications for obligation guarantees; effective
4-23-79

United States Property Treasury/IRS proposes
exceptions regarding property controlled by foreign
corporations; comments by 6-22-79

Sunshine Act Meetings
Separate Parts of This Issue

Part ll, Interior/BIA
Part ill, FCC

Part IV, HUD/ILSRO
Part V, DOE/OHA

[
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Agricultural Marketing Service

RULES

Papayas grown 1n Hawaii

PROPOSED RULES

Almonds grown in Calif,

Beef research and information national program;
hearing

Agriculture Department
See Agnicultural Marketing Service; Forest Service.

Census Bureau

NOTICES

Surveys, determinations, etc..
Company organization

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
Massachusetts

Coast Guard
RULES
Drawbridge operations:
Massachusetts; correction
Safety zones:
1llinois River, Mile 0 to 187.3

Commerce Department
See Census Bureau; National Oceanic and
Atmospheric Adminstration.

Community Planning and Development, Office of
Assistant Secretary
PROPOSED RULES
Community development block grants:
Program benefit requirements; transmittal to
Congress

Comptroller of Currency
RULES
Rulings:

Bank service corporations

Consumer Product Safety Commission

RULES

Carcinogens 1 consumer products, classification,
evaluation and regulation; interim policy and
procedure; withdrawal

Defense Department
NOTICES
Meetings:

Science Board task forces

Education Office

RULES

Libraries:
Services, construction, etc.; matching funds, base
year, and urban resource libraries
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PROPOSED RULES
Guaranteed student loan program; eligibility of
foreign medical schools

Energy Department
See also Federal Energy Regulatory Commission;
Hearings and Appeals Office, Energy Department.
NOTICES
Meetings:

National Petroleum Council

Environmental Protection Agency
RULES
Arr quality implementation plans; approval and
promulgation; vanous States, etc.:

Hawaii

Pennsylvama
Aurr quality implementation plans; delayed
compliance orders:

Alabama (2 documents)

North Carolina (4 documents)

South Carolina

Tennessee
PROPOSED RULES
Aurr quality control regions; critena and control
techniques:

Attainment status designations; Maryland
Pesticides chemicals 1n or on raw agricultural
commodities; lolerances and exemptions, etc..

Malathion

Methomyl
NOTICES
Meetings:

Drinking Water National Adwvisory Council

FIFRA Scientific Advisory panel
Pesticides; experimental use permit applications:

Rohm and Haas Co., et al.

Pesticides; registration, cancellation, etc.:

Pydrin Insecticide 2.4 Emulsifiable Concentrate
il_’es(tiicxdes: tolerances 1n ammat feeds and human

ood:

Sandoz, Inc.

Federal Aviation Administration
RULES
Airworthiness directives:
Cessna
Lockheed
Piper
Control zone and transition areas
PROPOSED RULES
Control area and restricted areas
Restricted areas
Transition areas
NOTICES
Meetings:
Aurspace, informal
Airspace, informal; correction
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23940  Allied Chemical International Corp. v. Farrell
Federal Communications Commission Lines, Inc. )
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simplification of rules O.S.K. Lines, Ltd.
NOTICES
Common carrier services: Federal Mine Safety and Health Review
23933 Exchange network facilities for interstate access Commission :
- NOTICES
Federal Deposit Insurance Corporation 23975 Meetings; Sunshine Act
PROPOSED RULES
Foreign banks: ) Federal Railroad Administration
23869 State branches; insurance-determination RULES
procedures 23851 Trustee certificates; railroads 1n reorgamzation:
guarantee
Federal Disaster Assistance Administration NOTICES
NOTICES Meetings: )
23947 Disaster field test; application/verification process 23962 Minority Business Resource Center Advisory
Committee
Federal Election Commission
NOTICES - Federal Reserve System
23974 Meetings; Sunshine Act RULES
Authority delegations:
Federal Energy Regulatory Commission 23816 -General Counsel et al.,, uniform services
NOTICES approval, etc.
Hearings, etc.. Equal credit opportunity (Regulation B):
23911  Arapahoe Production Co. et al. 23813  Creditor; definition
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23924, Michigan Wisconsin Pipe Line Co. (2 documents) 23865  Credit scoring application
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23925  New England Power Co., 23868  Federal funds and repurchase agreements time
23926 Niagara Mohawk Power Corp. deposits; requirements
23926 Northern Lights, Inc. NOTICES
23926 Pacific Power & Light Co. Applications, etc..
23927 Pennsylvama Power & Light Co. 23943 First National Cincinnati Corp.
23928 Saugerties, N.Y. Village of 23941 Girard Co. et al.
23927  -Seagull Pipeline Corp. 23943 NB Corp.
23928 South Carolina Electric & Gas Co. 23943 Suburban Bancorp, Inc.
23928  Springfield, Vt., Town of 23942  U.S. Trust Corp. et al.
23929 West River Basin Energy Committee, Inc.
23930 Mgs?sgt:. Gathering Co. \ Federal Trade Commission
: . RULES -~
23910 ﬁezl\clssxgg ocflcf{nl:xl':ft t?efa Practice and Procedure Prohil.)it ed trade practices:
23974 Meetings; Sunshine Act 23820  Indiana Dental Association, et al.
Natural gas companies:
23921  Small producer certificates, applications Fish and Wildlife Service
Natural Gas Policy Act of 1978: RULES
23911, Determination process report receipts, etc. (7 Hunting:
23913, documents) 23855  Kodiak National Wildlife Refuge, Alaska
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23922 2N
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Regulatory reports review; proposals, approvals,
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General Services Administration
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Privacy Act; implementation

Health, Education, and Welfare Department
See also Education Office; Human Development
Services Office; National Institute of Education;
Public Health Service.
NOTICES
Meetings:
Education Statistics Advisory Council
Model Adoption Legislation and Procedures
Adwisory Panel (2 documents)

Hearings and Appeals Office, Energy Department
RULES

Motor gasoline allocation provisions; class
exception

Housing and Urban Development Department
See also Community Planning and Development,
Office of Assistant Secretary; Federal Disaster
Assistance Administration; Interstate Land Sales
Registration Office.
PROPOSED RULES
Low mncome housing:

Security deposits; correction

Human Development Services Office

NOTICES

Grant applications and proposals; closing dates:
Agmng trammng program dissertations
Basic educational skills projects (external
models)

Immugration and Naturalization Service
AULES
Transportation line contracts:

Singapore Aurline; listing addition

Indian Affairs Bureau

PROPOSED RULES

Child custody proceedings; tribal reassumption of
jurisdiction procedures

Indian Child Welfare Act; implementation
NOTICES

State courts-Indian child custody proceedings;
recommended guidelines

Interior Department
See Fish and Wildlife Service; Indian Affans
Bureau; Land Management Bureau.

Internal Revenue Service

RULES

Excise taxes:
Manufacturing tax; definition of price

PROPOSED RULES

Income taxes:
Foreign corporations; investment i U.S. property
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Motor carriers:
Temporary authority applications
Work stoppages; emergency procedures for

temporary authority applications -
Railroad car service rules, mandatory; exemptions
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Atchison, Topeka & Santa Fe Railway Co.

Interstate Land Sales Reglstration Office
NOTICES

Interstate Land Sales Full Disclosure Act;
exemptions guidelines

Justice Department
See also Immugration and Naturalization Service.
NOTICES
Pollution control; consent judgments:
Olin Corp.

Land Management Bureau

NOTICES

Alaska native selections; applications, etc: Gold

Creek Ltd., correction

Environmental statements; availability, etc.:
Coal; Carbon Basin Area, Wyo., extension of
time

Wilderness areas; charactenstics, inventones, etc.:
California; extension of effective date; correction

o

Legal Services Corporation
NOTICES
Grants and contracts; applications

Management and Budget Office
NOTICES
Agency forms under review (2 documents)

Pnvacy Act; systems of records

Materials Transportation Bureau
PROPOSED RULES
Hazardous matenals:

ASME Boiler and Pressure Vessel Code:

incorporation by reference
NOTICES

Hazardous matenals:
Applications; exemptions, renewals, etc.

National Highway Traffic Safety Administration
NOTICES
Motor vehicle safety standards; exemption,
petitions, etc.:

Freightliner Corp., air brake systems
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Yosemite Capital Investment Co.
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Rules and Regulations

Federal Register
Vol. 44, No. 78

Monday, April 23, 1979

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under S0 titles pursuant t0.44

U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first- FEDERAL REGISTER issue of each
month. -

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 928

Papayas Grown in Hawaii; Amendment
of Expenses for 1978 Fiscal Year

AGENCY: Agricultural Marketing Service,
- USDA. )

ACTION: Amendment of final rule. -

SUMMARY: This amendment increases
the previously approved expenses for
the 1978 fiscal year of the Papaya
Administrative Committee which locally
administers the Federal marketing order
covering papayas grown in Hawaii.

DATES: Effective January 1-December .
31, 1978.

FOR FURTHER INFORMATION CONTACT:
Clarles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION: Findings.
This amendment is issued under the
marketing agreement and Order No. 928
(7 CFR Part 928), regulating the handling
of papayas grown in Hawaii. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). The action is based upon the
recommendations and information
submitted by the Papaya Administrative
Committee, and upon other information.
It is hereby found that this action will
tend to effectuate the declared policy of
the act. This amendment has not been
determined significant under the USDA
criteria for implementing Executive
Order 12044.

- The committee reports that an
unanticipated increase in market
development costs resulted in the need
to increase the level of budgeted
expenses. This action would not involve
an increase in the rate of assessment as
assessment income received during the

period is sufficient to cover this
increase.

Therefore, the provisions of paragraph
(a) of § 928.207 Expenses, rate of
assessment, and carryover of
unexpended funds (43 FR 1785} is
amended to read as follows:

§928.207 Expenses, rate of assessment,
and carryover of unexpended funds.

_ (a) Expenses that are reasonable and
likely to be incurred by the Papaya
Administrative Committee daring the
period January 1, 1978, through
December 31, 1978, will amount to
$443,800.

* * N * - *

It is found that it is impracticable and
contrary to the public interest to give
preliminary notice, engage in public
rulemaking, and postpone the effective
date until May 23, 1979 (5 U.S.C. 553) in
that this increase in the amount of
expenses authorized is a necessary
administrative adjustment applicable
only to a fiscal year which ended
December 31, 1978, and the increased
expenses will necessitate no increase in
the rate of assessment.

(Secs. 1-18, 48 Stat. 31, as amended 7 U.S.C.
601-674)

Dated: April 18, 1979.
D. S. Kurylosid,

Acting Director, Fruit and Vesetable Divislen, Agricultural
Markcting Service.

[FR Doc. 78-12498 Filed 4-20-79; 845 am)
BILLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization -
Service

8 CFR Part 238

Contracts With Transportation Lines
Addition of Singapore Alrlines to
Listing

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This is anramendment of the
regulations of the Immigration and
Naturalization Service to add a carrier
to the list of transportation lines which
have entered into agreements with the
Commissioner of Immigration and
Naturalization to guarantee the passage
through the United States in immediate
and continuous transit of aliens destined

Yo foreign countries. This amendment is
necessary because transportation lines
which have signed such agreements are
published in the Service's regulations.

EFFECTIVE DATE: March 27, 1979.

FOR FURTHER INFORMATION CONTACT:
James G. Hoofnagle, Jr., Instructions
Officer, Immigration and Naturalization
Service. Telephone: (202) 633-3048.

SUPPLEMENTARY INFORMATION: This
admendment to 8 CFR 238.3 is published
pursuant to section 552 of Title 5 of the
United States Code (80 Stat. 383),as -
amended by Pub. L. 93-502 (88 Stat.
1561), and the authority contained in
section 103 of the Immigration and
Nationality Act (8 U.S.C. 1103), 28 CFR
0.105(b), and 8 CFR 2.1. Compliance with
the provisions of section 553 of Title 5 of
the United States Code as to notice of
proposed rule making and delayed
effective date is unnecessary in this
instance because the amendment
contained in this order adds a
transportation line to the listing and is
editorial in nature.

On March 27, 1979, the Commissioner
of Immigration and Naturalization
concluded an agreement with Singapore
Airlines to guarantee the passage
through the United States in immediate
and continuous transit of aliens destined
to foreign countries pursuant to section
238(d) of the Immigration and ;
Nationality Act and 8 CFR Part 238.
Accordingly, 8 CFR 238.3(b) will be
amended by adding “Singapore
Airlines” to the listing in alphabetical
sequence.

In the light of the foregoing, the
following amendment is hereby
prescribed to Chapter 1 of Title 8 of the
Code of Federal Regulations.

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

§238.3 [Amended]

In § 238.3 Aliens in immediate and
continuous transit, the listing of
transportation lines in paragarph (b}
Signatory lines is amended by adding in
alphabetical sequence, “Singapore
Airlines.” ’

(Sec. 103 and 238(d), 8 U.S.C.1103 and

. 1228(d)).

* Effective date: The amendment contained
in this order became effective on March 27,
1979.
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- Dated: April 16, 1979.
Leonel J..Castillo, -
Commissioner of Immigration and Naturalization,
[FR Doc. 78-12408 Filed 4-20-79; 8:45'am]
BILLING CODE 4410-10-M

DEPARTMENT OFTHE TREASURY
Comptroller of the Currency
12 CFR Part7

Interpretive Rulings; Bank Semce
Corporation

AGENCY: Comptroller of the Cu‘rrency,
Treasury.

ACTION: Final rule.

SUMMARY: As a result of recent changes
.in12 U.S.C. 1865 (Bank Service
Corporation Act), the performance of
certain services for national banks and
their affiliates and subsidiaries is
automatically subject to regulation and
examination by the Comptroller of the
Currency. Formerly, a national bank
was required to give the Comptroller .
written assurances that the performance
of such services for itself would be
subject to regulation and examination.
The new law does not require such
assurances, and the amended ruling
deletes any reference to them.
Furthermore, the amended ruling sets
forth the manner in which national

banks are to notify the Comptroller ofa -

service relationship.
EFFECTIVE DATE: April 23, 1979,

FOR FURTHER INFORMATION CONTACT:
Robert R. Klinzing, Director,
Examination Handbook Group, Office of
the Comptroller of the Currency,
Washington, D.C, 20219, (202) 447-1164.

SUPPLEMENTARY INFORMATION: Title Il
of the Financial Institutions Regulatory’
and Interest Rate Control Act of 1978
(Pub. L. 95-630) became effective March
10, 1979. Section 308 of Title Ill amended
Section 5 of the Bank Service
Corporation Act, 12 U.S.C. 1865, to read
as follows:

Whenever any bank which is regularly
examined by a Fedeéral supervisory agency,”
or any subsxdrary or affiliate of such bank
which is subject to examination by that
agency, causes to be performed by contract
or otherwise, any bank services for itself
whether on or off its premises—

(1) Such performance shall be subject to
regulation and examination by such agency
to the same extent as if services were being
performed by the bank itself on its own
premises,

(2} The bank shall notify such agency of the
existence of a service relationship within 30
days after the making of such service
contract or the performance of the service,
whichever occurs first.

Prior law required that a national
bank provide the Comptroller of the
Currency written assurances from any
service provrder that the performance of
such services would be subject to
regulation and examination to the same
extent as-if the services were being
performed by the bank itself on its own
premises. Since the statute gives the
Comptroller the clear authority to
regulate and examine without :
assurances, all references to-such
assurances in the amended rulirg have
been deleted.

A national bank is required under the -

amended law to notify the Comptroller
of the Currency of the existence of any
new service relationship involving itself
or any of its subsidiaries within thirty
days after the making of a service
contract or-the performance of services,
whichever occurs first. The notification
requirement under this section does not
apply, however, to service relationships
involving affiliates of national banks.
The amended ruling provides that
notification must be given by a national
bank to the Regional Administrator of
National Banks for the region in which

" the bank is located. The notification

must be in letter form and state the
name and address of the servicer, the
servicer’s affiliation, if any, with the
bank, and the nature.of the services
provided. The letter must be postmarked
within the 30-day period provided in the
statute. A National Bank is not required
to provide this notice for contracts ’
entered into prior to March 10, 1979.

The prior requirement that the
assurance documents be maintained at
the bank for review by the bank
examiners has been deleted. However,
banks may want to retain such
documentation to establish the
existence of service relationships prior
to the effective date of the amended -
law. Similarly, some contractual
provision may be desirable in all service
agreements to protect a bank against
unnecessary disruptions in the event of
any dispute involving the authority of
the Comptroller to examme or regulate a
particular servicer.

Amended 12 C.F.R. Part 7.7390 is
being published in full to conform the
language of the regulation to the new’
statutory authority of the agency and to
present the ruling in a more
understandable manner. In light of the
technical nature of the revisions, the
lack of the ithposition of any substantive

new requirements, and the effective date -

of the statute, the Comptroller for good -
cause finds that the procedures
prescribed by 5 U.S.C. § 553 relafing to
notice, public hearing and comment, and
deferred effective date are unnecessary

and would serve no useful purpose in
thi§ matter.

DRAFTING INFORMATION: The principal
drafters of this document are Robert R,
Klinzing, Director, Examination

. Handbook Group and David W.

Roderer, Legal Advisory Services l
Division, Office of the Comptroller of the
Currency.

Final Rule

The Comptroller amends 12 CFR Part
7 by revising Sechon 7.7390 to read us
follows: ’

§7.7380 Bank services and bank service
corporations.

(a) “Bark services"” is defined to
include check and deposit sorting and -
posting; computation and posting of
interest'and other credits and charges:
preparation and mailing of checks,
statements, notices, and similar items;
or any other clerical, bookkeeping,
accounting, statistical or similar
function performed for a bank.

(b) Whenever & national bank, or any

- subsidiary or affiliate of the bank which

is subject to examination by the
Comptroller of the Currency causes to
be performed, by contract or otherwise,
any bank services for itself, whether on
or off its premises, such performance

-shall be subject to regulation and

examination by the Comptroller of the
Currency to the same extent as if the
services were being performed by the
bank itself on its own premises. The
bank shall notify the Comptroller of the
Currency of the existence of a servico
relationship involving itself or any of its
subsidiaries within 30 days after the
making of such service contragt, or the
performance of the service, whichever
occurs first. Such notification must be in
letter form, directed to the Regional
Administrator of National Banks for the
region in which the bank is located. The
letter must be postmarked within the
allotted 30-day period and state the
name and address of the servicer, the
servicer's affiliation, if any, with the
bank, and the nature of the services
provided. Such notification is not

" required regarding arrangements to

perform services for an affiliate of a
national bank unless directly involving
the bank or any of its subsidiaries.

(c) National banks are permitted to
invest an amount not éxceeding 10
percent of capital and surplus in the
stock of a corporahon organized to
perform bank services for two or more
banks. The term “invest,” as used in this
section, includes both the purchuse of
stock in and loans to a service
corporation. Nothing in the Bank Service
Corporation Act precludes banks from
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sharing in the ownership of the
corporation with individuals or with _
corporations other than banks.
(d) 12 U.S.C. 1863 prohibits a
discriminatory denial of bank services
by a bank service corporationtoa -
competitor of any bank holding stock
therein. In addition, such corporations
- may only perform bank services for
banks. Bank services, however, as
. defined in the Act, include any service
which a bank would ordinarily perform
for a customer. Accordingly, if the bank
undertakes to handle the payroll
accounts or the accounts receivable of a
customer, a bank service corporation
may perform for the bank the service

. necessary to enable the bank to fulfill its

undertaking.
{12 U.5.C. 1865)

John G, Heimann,
Comptroller of the Currency.

April 10, 1979,
[FR Doc. 79-12526 Fi;ed 4-20-79; 8:45 am]
BILLING CODE 4810-33-M

FEDERAL RESERVE SYSTEM
12 CFR Part 202

Definition of Creditor

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending its
Regulation B, Equal Credit Opportunity,
to clarify that it covers persons, such as
real estate brokers, home builders, and
automobile dealers, who regularly refer
applicants or prospective applicants to
creditors, or who select or offer to select
crediters to whom requests for credit
may be made. The amendment provides
that those persons are creditors, but
only for the-purposes of the regulation's
general prohibitions of discrimination
against credit applicants or discouraging
applications on a prohibited basis.
Those persons are not subject to the
mechanical requirements of the
regulation, such as those relating to
notices and record retention.

EFFECTIVE DATE: May 21, 1979.

FOR FURTHER INFORMATION.CONTACT:
Dolores S. Smith, Section Chief, Division
of Consumer Affairs, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551 (202-
452-2412).
SUPPLEMENTARY lNFORM@TlON: The
Board’s Regulation B, which implements
the the Equal Credit Opportunity Act,
applies to all persons who are creditors,
" as that term is defined by the regulation.

The existing § 202.2(1) definition
provides that a creditor is a person who
in the ordinary course of business
“regularly participates in the decision of
whether or not to extent credit.” )

The staff of the Federal Trade
Commission has urged the Board to
amend that definition to include persons
who in the ordinary course of business
regularly “arrange for the extension of
credit.” The FTC staff expressed
concern that real estate brokers may not
be covered by Regulation B since
ostensihly they do not regularly
participate in credit decisions. The FTC
staff points out that, by their

.participation in the credit application

process, real estate brokers nevertheless
may be in a position to influence the
outcome. The FTC staff cites a recent
HUD study *in support of the
proposition that discriminatory
“steering” by real estate brokers is the
cause of severe problems faced by
members of minority groups in obtaining
housing and that credit discrimination
may exacerbate this problem. The FTC
staff believes there is authority for
making the regulation applicable to
steerers based on the statutory
definition of “creditor,” which includes
“any person who regularly arranges for
the extension" of credit (§ 702(e), 15
U.S.C. 1691a(e)).

In response to the FTC stail's request,
the Board published for comment on
October 26, 1978 (43 FR 49987), along
with other proposals,a proposed
amendment to § 202.2{e) of Regulation B
that, if adopted, would expressly include
within the definition of creditor “any
person who in the ordinary course of
business regularly arranges for the
extension of credit but does not
participate in the credit decision * * *."
The proposal defined “arranges for the
extension of credit” as meaning “to refer
applicants or prospective applicants to
other creditors, or to select or offer to
select creditors to which requests for
credit may be made.”

Comments on the proposed creditor
definition amendment contain
conflicting views on the need for any
change and the form that a change
should take. Real estate industry
commenters strongly deny the existence
of significant discriminatory steering
when assisting customers in obtaining
home financing. They point out that self-
interest {the receipt of a commission)
dictates that a broker make every

1“Housing Market Practices Survey,” prepared
jointly by the Department of Housing and Urban
Development and the National Committee Against
Discrimination, April 1978. .

*The other proposals published for comtfient will
be considered in the Board's review of Regulation B
pursuant to its regulatory improvement project.

reasonable effort to assure thata
potential purchaser finds both a house
and a source of credit. On the other
hand, commenters representing minority
groups and public interest organizations
assert that discrimination in credit
referrals is a serious problem and that
minority group applicants need to be
protected from credit steering toward
available, but more onerous, credit
terms. Industry commenters also noted
that the ECOA applies only to
“applicants” and does not reach
prospective applicants such as persons
still laoking at houses to buy. Other
commenters observed, however, that the
statute expressly covers “arrangers,”
regardless of when the formal
application process begins.

The extent to which possible
discriminatory practices by brokers may
be barred by other laws, such as the
Fair Housing Act (42 U.S.C. 3601-3619),
is not clear. That statute covers brokers
in their selling and leasing activilies, but
not necessarily in their referral of clients
to credit sources. Several commenters,
including the Department of Housing
and Urban Development and the Federal
Home Loan Bank Board, therefore
emphasized the desirability of amending
Regulation B even if it might duplicate
coverage under other anti-
discrimination laws since the ECOA
provides for both private and public
enforcement initiatives.

Having carefully considered the’
comments and the arguments for and
against the proposed change in the
definition of creditor, the Board has
decided expressly to include within the
definition persons who regularly in the
ordinary course of their business refer
applicants to creditors or select
creditors to whom credit applications
will be submitted. In adopting that
change, the Board has simplified the
amendment, without altering its ~
intended purpose. The proposal used the
phrase “arranges for the extension of
credit” and then defined that phrase to
mean “to refer applicants or prospective
applicants to other creditors, or to select
or offer to select creditors to which
requests for credit may be made.” As
adopted, the amendment eliminates the
*“arranges for the extension of credit”
phrase and substitutes the explanation
{with a few minor, stylistic changes) of
what constitutes arranging for the
extension of credit, thereby avoiding a
proliferation of definitions.

Like the original proposal, the final
amendment provides that persons who
become creditors under the Regulation B
definition solely because they regularly

refer applicants or submit applications
to other creditors who may extend
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credit are not subject to the so-called
“mechanical” regulatory requirements
relating to dpplications (§ 202.5(b)
through (e)), notices (§ 202.9), credit
reporting (§ 202.10), record retention-
(8 202,12), and collection of monitoring

information (§ 202.13). However, instead -

of expressing the limited nature of the-
regulat:on s coverage in terms of the
provisions Trom which those who engage
in credit referral activities are exempt,
as_was done in the original proposal, the
final amendment specifies the coverage
simply and positively. They are siibject
to only: two.sections: the general ban on
discrimination against apphcants ona
prohibited basis found in § 202.4 and the
ban on discouraging applicants on a
prohlblted basis from applymg for credit
found in§ 202.5(a). .

The Board elected not to subject
persons who engage in credit referral
activities to the regulation’s mechanical
requirements because those rules were
not designed to apply in a pre-
application context. For example, a real
estate broker, in assisting a buyer to "
find appropriate housing, may have a
legitimate need for more information
about the buyer and the buyer's family
than § 202.5'of Regulation B would
permit a credit extender to obtain,
Furthermore, since the credit exténder to,
whom a referral is made would have to
comply with the mechanical rules, there
appears to be little point in placing
essentially duplicative notice, record
retention, and monitoring information
gathering requirements on a person
solely engaged in.referral activities.

Finally, the amendment, as adopted,
modifies the definition of creditor to
make clear that a creditor to whom an
apphcant or application has been
referred is not liable for any violation of
the ECOA.or Regulation B committed by
the person who made the referral unless
the creditor receiving the referral knew
or had reasonable notice of the violation
before its involvement with' the
transaction. This is the same protection

-accorded under the regulation to
assignees, transferees, subrogees. and
similar' parties,

The effect of the amendment is
twofold. First, it expressly bars
discrimination-against credit applicants
on a prohibited basis by persons who
regularly-as part of their business
channel applicants or applications to
credit sources. Second, it clearly places
those creditors under the administrative .
enforcement jurisdiction of the agencxes
specified.in § 704 of the ECOA,
principally the FTC,-and makes
available.to‘applicants and the
Department of Justice the civil suit

remedies set forth in § 706 of the Act (15
U.S.C1691¢ and 1691e). . .

The Board.decided-to adopt the
amendment for two reasons..First, it
believes that persons who regularly
engage in credit referral activities in
effect may participate in decisions of
whether or not to extend credit as that
standard is used in § 202.2(e) of .
Regulation B and therefore may be
creditors for purposes of the regulation.
From-that perspective, the change
merely clarifies the pre-amendment
coverage of the regulation.

Second, to the extent that a person

. engaged in credit referral activities does -

not parti¢ipate in credit decisions and
therefore would not be considered a
creditor absent the amendment, the
Board believes that that person should
be covered, at least to the extent of the
basic proscriptions on discrimination, as
a person “who regularly arranges for the
extension” of credit as that phrase is
used in the ECOA. Since persons
making credit feferrals would not be
subject to any mechanical requlrements.
the Board saw no reason not to make
clear that all parties involved in the
credit application process, even those
who only refer applicants or
applications to credit sources, are -
barred from discriminating against
-applicants on-a prohibited basis. As the

Board recently stated in connection with-

its consumer and civil rights compliance
program: “The Board believes that any
type of discriminatidn prohibited by the
civil rights laws is detnmental to the
nation and to society.” .
Accordingly, for.the reasons stated
above and pursuant to § 703(a) of the
ECOA (15 U.S.C. 1691b(a)), the Board
amends 12 CFR 202 2(1) as follows:

§8 202 2 Deflmtions and rules of
construction.
* * * * K R

(1] Credn‘or means a person who, in
the ordmary course of business, -
regularly participates.in the decision of .
whether or not to extend credit. The -
term includes a creditor's assignee,
transferee, or subrogee who so
participates. For purposes of §§ 202.4

" and 202.5(a), the term also includes a

person who, in the ordinary course of
business, regularly refers applicants or
prospective apphcants to creditors, or
selects or offers to select creditors to
whom requests ‘for credit may be made.
A person is Rot a creditor regarding any.
violation of the Act or this Part
committed by another creditor unless
the person knew or had reasonable
notice gf the' act, policy, or practice that
constituted the violdtion before its
involvement with'the credit transaction.

The term does not include a person .
whose only participation in a credit
transaction involves honoring a credit
card. . :
* * * & *

By order of the Board of Govemors. April
11, 1979,

_ Theodore E. Allison,

Secretary of the Board. '

{Reg. B; Docket No. R-0183)
{FR Doc. 79-12516 Filed 4-20-79; 8:45 am|
BILLING CODE 6210-01-M

12 CFR Part 226

Truth in Lending; Official Staff .
Interpretation; Suspension of Effective
Date and Republication for Public .
Comment

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Effective date of official staff ’
interpretation suspended; its text
reprinted for public comment. .

SUMMARY: The Board is suspending the
effective date of offirial staff
interpretation FC-0161, regarding proper
disclosures for a credit sale transaction
in which the downpayment is separately
financed, pubhshed March 14, 1979 (44
FR 15475) and is repubhshmg it for

ublic comment. The agency is taking

is action in response to a request for
public comment submitted in
accordance with 12 CFR Part 226.1(d)(3).
The letter requesting a comment period
is published below and immediately
precedes the text of the official staff
interpretation.

DATES: The effective date of FC-0161 is
suspended until further notice.
Comments must be received on or
before May 23, 1979,

ADDRESS: Comments (including
reference to FC-0161) to Secretary,
Board of Governors of the Federal
Reserve System, Wasfimgton. D.C.
20551. .

FOR FURTHER INFORMATION CONTACT:
Glenn E. Loney, Section Chief, Division
of Consumer Affairs, Board of o
Governors of the Federal Reserve
System, Washington, D.C. 20551 (202~
452—3867)

SUPPLEMENTARY INFORMATION: (1) The
effective date, April 13, 1979, of official.
staff mterpretatlon FC-01611s
suspended in accordance with 12 CFR
Part 226.1(d)(2)(if). The text of the letter
requesting the opportunity for public
comment appears below. This :
interpretation will not go'into effect until
final action is taken. Notice of such -
action will be published in the Federal
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Register in approximately 60 days and

will become effective upon publication.
{2) The text of official staif

interpretation FC-0161 is republished for

comment with the exception of language -

pertaining to its former effective date.
Identifying details have been deleted to
the extent required to prevent a clearly
unwarranted invasion of personal
privacy. The Board maintains and
makes available for public inspection

. and copying a current index providing

identifying information for the public
subject to certain limitations stated in 12
CFR Part 261.6.

(3) Interested persons are invited to
submit relevant comments. All material
should be submitted in writing to:
Secretary, Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551, and should be received not
later than May 23, 1979. Comments will
be made available for inspection and
copying upon request, except as
provided in § 261.6(a) of the Board's
Rules Regarding Availability of
Information (12 CFR 261.6(a)).

(4) After comments are considered,
this official staff interpretation may be
amended, may be rescinded or may
remain unchanged. Final action
regarding this official staff interpretation
‘will appear in the Federal Register.

(5)-Authority: 15 U.S.C. 1640(f).

National Consumer Law Center Inc.,
Boston, Mass., April 9, 1979.

Secretary,
Board of Governors of the Federal Reserve

System, Washington, D.C. 20551
Re: Official Staff Interpretation of Regulation

Z, No. FC-0161.

Dear Sir: The National Consumer Law
Center, Inc. requests public comment on
Official Staff Interpretation of Regulation Z
No. FC-0161, regarding the disclosure of the
financing of downpaymeiits as a separate
transaction, and requests that the effective
date be suspended pursuant to Reg. Z
§ 226.1(d). -

FC-0161 represents the least acceptable of
many possible solutions to the problem of -~
disclosing “side-loans"” and “loan splitting."
The Interpretation requires that the label for
a side-loan be *cash downpayment" and that
the side-loan and the primary financing be
disclosed as two unrelated transactions. FC~
0161 will undermine the paramount and basic

- purposes of the TIL Act by defeating the

*The Center is a non-profit organization which
represents low-income consumers and works with
over 2,000 legal services attorneys nationwide
representing low-income consumers in litigation,
legislative and administrative proceedings. Forty to
fifty inquiries concerning the Truth in Lending Act
are received each month by the Center so that this
legislation constitutes a major part of the Center's
work program. The Center has published a Truth in
Lending (TIL) manual, maintains a categorized list
of all reported TIL litigation, has participated in
numerous TIL suits at all levels of Federal and state
judiciaries, and has generally maintained an active
interest in TIL affairs across the country.

opportunity of consumers to shop for credit
and by fostering the confusion engendered by
splitting the financing of a single credit :
extension into two or more parts. In addition
to undermining the basic purposes of TIL
disclosures, it will harden in a meaningless,
technical way the fundamental concepts of
what a “credit transaction" is and what are
the responsibilities of a person “arranging”
split financing. Finally, the Interpretation is
written in an overly broad fashion so as to
decide issues far beyond those raised by the
request and transaction described.

It is simpler and less confusing to most
consumers to receive a single TIL disclosure
statement in connection with a single
application for credit. When the financing
and credit disclosures are split into two or
more parts, the consumer is far more likely to
be confused. The receipt of two or more
disclosure statements with two or more
different totals of payments, sets of insurance
cost disclosures, finance charges, APR’s
along with two or more contracts, security
agreements, insurance policies, elc. increases
the confusion. The legally required TIL
disclosures will increase that confusion
because neither of the two disclosure
statements refers to the other. While there
are a range of disclosure approaches
appropriate to reducing this confusion, the
one proposed is the least elucidative.

Anaother major problem with the proposed
interpretation is that it defeats the credit-
shopping purposes of the Acl. One of the two
or more parts of the financing will be
consummated and disclosed after the other.
Thus a consumer is bound by one transaction
before disclosures are provided in the other.
If the second part of the financing to be
disclosed is “primary,"” but the first contains
substantial penalties for early payment (as is
the case with the hypothesized finance
company loans in most states), the consumer
will be substantially penalized if he looks for
alternative financing after the consummation
of the first and upon disclosure of the other
part. Thus, a fundamental purpose of the
Act—credit-shopping—is completely
frustrated by the proposed disclosure
scheme.,

Furthermore, the staff letter is overly broad
in jts rationale and conclusien. It would seem
to permit a single credit extender to split
transactions and disclose cach part

. separately. For example, some car dealers

are financing the "downpayment" part of the
credit sale on their own open-end plans
opened at the time of the sale and arranging
the “primary" financing by sssigning the
sales contract to a finance company or bank.
This has caused confuslon for the consumers
who do not understand that there were two
parts to the financing scheme with
completely different terms. This
interpretation is so broadly written as to
cover this type of split financing as well as
the hypothesized side-loan. The rationale of
the Interpretation, if not its literal language,
could open a loophole of gigantic proportions.
For example, most of the finance charge
could be loaded into the “downpayment
transaction” which could be short and
smaller with the creditor emphasizing its
easy payments, and the creditor could

emphasize the low APR on the “primary
transaction.” After all, neithera
“downpayment transaction” nor & “primary
transaction” are defined in the Interpretation.

Reg. Z of the Act, and the whole reason for

enacting TIL is as the reluctance of most of

the credit industry to vigorously compete
with one another direclly on the basis of
credit terms. By permitting a part of the
financing to be labelled “Cash

Downpayment,” it encourages the hiding of

real nature of the financing and renders all

other disclosures less meaningful. To cure
this overbreadth, any interpretation should
be limited to financing arrangements where
the extenders of credit are unrelated, and the
term “downpayment transaction” must be
defined. However, a cure of the overbreadth
will not reach the problems of confusion and
the penalization of credit shopping.

Credit shopping can be aided and
confusion can be minimized only by requiring
some form of cross-referencing and combined
disclosure statement which is provided
before the consumer is bound in any way and
which describes all parts of the financing.
While there may be technical difficuity in
providing an aggregate APR for the combined
parts of the financing where the parts have
different maturities, the extent of this
difficulty and polential solutions to it should
be thoughtfully explored during the comment
period. Nevertheless, the cost, payment
schedule and security interest disclosures
should be aggregated in a single disclosure
statement provided in advance of the
consummation of any part of the financing
with an explanation of how each part of the
financing relates to the whole. In this way,
credit shopping will be made possible and
confusion will be reduced.

Very truly yours,

Robert J. Hobbs.

§ 228.8(c) Where the downpayment is
separately financed, it may be disclosed
as a “cash downpayment” on the credit -
sale disclosure for the underlying credit
transaction.

February 28, 1979.

This will reply to your letterof * * *;and
is in substitution of our letter to you dated
February 5, 1979. Your inquiry concemns the
proper disclosures under Regulation Z for a
credit sale transaction in which the _
downpayment is separately financed. You
posit the following situation: a dealer sells an
item to a customer pursuant to an instalment
sale contract providing for an immediate
downpayment and instalment payments over
a period of several months, Since the
customer does not have sufficient cash to
make the full downpayment, he or she is
referred by the dealer to a finance company.
The customer obtains financing of the
downpayment and receives a set of Truth in
Lending disclosures for that transaction
(hereatter referred to as the “downpayment
transaction”), then gives the downpayment to
the dealer in cash, receives a set of Truth in
Lending disclosures for the underlying credit
sale transaclion (hereinafter referred to as
the “primary transaction"), and signs the
retail instalment contraft. The dealer then

<
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assigns the instalment sale contract to -
another financial nstitution. :
You ask whether. 1n the disclosures for the
primary transaction, the separately financed
downpayment may be disclosed as a “cash

downpayment” pursuant to § 226.8(c}(2}. That

section requires disclosure of: .

The amount of the downpayment itemized,
as applxcable as downpayment i in money,
using the term “cash downpayment * e
downpayment 1n property, usmg the term
“trade-in,” and the sum. using the term “total
downpayment ”

It 1s stafl’s opinion that since the dealer
receives the downpayment in money it is
appropriate for that amount to be included in
the “cash downpayment” on the disclosures
for the primary transaction.

Although there 15 a single sale of goods in
the situation you pose, there dre two credit
transactions involved in this sale, and two
sets of Truth in Lending disclosures are being
given. The fact that the dealer may be a
creditor with regard to both of these credit
transactions (for example, as either the
extender or arranger for the extension of
credit with regard to the primary transaction,
and as an arranger with regard to the -
downpayment transaction) does not affect
the designation of the amount of the -
downpayment as a cash downpayment on the
disclosures provided in connection with the
primary transaction. The downpayment
transaction is a separate credit transaction,”
for'which full Truth in Lending disclosures
have been given; the fact that the -
downpayment amount is itself the subject of
a credit transaction does not affect its status
as a cash downpayment as to the primary
transaction. It is still a downpayment that the
creditor receives in money (as opposed to
property) even lhough payment of that money
by the customer is deferred.

This is an official staff mlerprelatxon of
Regulation Z issued in accordance with
§ 226.1(d)(2) of the regulation and limited in
us applicability to the facts and issues,
discussed above.

Swncerely, . o
~athaniel E. Butler, . N
Axsoctate Director -

Board of Governors of the Federa] Reserve

System, April 17, 1979,

Theodore E. Ajlison,

Secretary of the Board.

{Reg. Z, FC-0161]

[FR Doc. 79-12518 Filed 4-20-79; 8:45 am}
BILLING CODE 6210-01-M N

~

12 CFR Part 265

Rules Regardmg Delegation of
. Authority

AGENCY: Board of Governors of ihe
Federal Reserve System.

ACTION: Final rule.

SUMMARY: In order to expedite and _
facilitate performance of certain of its
functions, the Board of Governdrs has .
delégated authority for certain Federal

L4

Reserve-Bank matters to the Board's
General Counsel, the Staff Director for

_Federal Reserve Bank Activities, and to

the Federal Reserve Banks.

EFFECTIVE DATE: March 21, 1979. .

FOR FURTHERINFORMATION CONTACT: * -
Theodore E. Allison, Secretary, Board of

Governors of the Federal Reserve
System, Washmgton, D.C. 205517 (202~

'452-3257).

SUPPLEMENTARY INFORMATION. In order
to expedite and facilitate performance of
certain of its functions, the Board of
Governors has miade'séveral new
.delegations of authority and has’
redelegated certain other functions. In
addition, several delegations of
authority previously unpublished have
been added to the published rules.

The provisions of section 553 of Title
5, United States Code, relating to notice
and participation and deferred effective
date are not followed in connection with
the adoption of the amendments,
because the changes involved are
procedural in nature and do not -
constitute substantive rules subject to
the requirements of that section.

Effective March 21, 1979, § 265. 2 is
amended as follows: *

1. By adding a new subparagraph
{b)(8) as set forth below.

2. By deleting and reserving
subparagraph {e).

3. By revising subparagraphs (d)(1)(2}.
and (5), and adding (6)-(8) as set forth
below.

4. By revising. subparaoraphs (H(25)
and (34) and addmg new subparagraphs
{39)~{50).

§265.2 Specific functions delegated to
Board employees and Federal Reserve
Banks.

(b] The General Counsel of the Board
{or in the General Counsel’s absence, -
the acting General Counsel)'is
authorized:

* * * * L *

{(8) To approve provisions of Fecieral

" Reserve Bank < operating cxrculars related

to uniform services.

* * b 3 * *

(d} The:Staff Director for Federal
Reserve Bank Activities or the Staff
Director’s designee is authorized;

(1) To approve—{i) Requests of up to
$500,000 for'each Reserve.Bank for the
purchase or lease of computer
mainfranies, if the acquisition is
consistent with the long-range
automation plan approved by the Board
of Governors, and . .

- (ii) Requests of up to $500 000 for. each
Reserve Bank for purchase or lease of . -

" -

ey
. automahon or commumcatlons

v
-

" equipment not specxflcally included in

the long-range automation plan
approved by the Board of Govérnors,
except computer mainframes.

{2) To approve proposed remodeling
or renovation of or additions to Reserve
Bank or Branch buildings-if the cost is
over $500,000, but not over $1,000,000,
and if the project has been included in
the capital or operating budget approved
by the Board of Governors.

* +* * * »
.

(5) To review Reserve Bank
agreements with architects and other
consultants for new construction or
renovation projects over $100,000, but
not over $1,000,000.

(6) Within the contingency allowance
for a new building project, to approve
individual construction change orders
over $500,000, but not over $1,000,000.

(7} To exercise supervision over the
following matters relating to Federal
Reserve notes:

(i) Printing orders and

(ii) Contracts for shipment, giving
consideration to:

(a) The desirability of maintaining a
two-year reserve supply of $5 and $100
no:ies and a gne-year supply of $1 notes,
an

(b) Awarding contracts to the lowest
bidder determined to be qualified.

(8) To modify the Reserve Bank
Accounting Manual (after considering
the views of the Subcommittee on
Accounting Systems, Budgets and
Expenditures of the Committee on
Management Systems and Support
Services of the Conference of the First
Vice Presidents) in accordance with
generally accepted accounting practices
for banks, except that the following will
not be authorized:

(i) Reserves for contingencios,

(ii) Charge-off of land to below
estimated market value,

(iii) Charge-offs of buildings, or
special allowances for depreciation that
would result in full depreciation before
40 years after the date of completion of
the structure, and

(iv) Write-down of Government
securities below cost, including
establishment of a valuation reserve.

* * * * *

(f) Each Federal Reserve Bank is
authorized:
* * * * *

(25) To set the salaries of ity officers
below the level of First Vice President
(including the General Auditor) within
guidelines issued by the Board of
Governors. .

(34) Under the provisions of sections 3
and 11j of the Federal Reserve Act (12 °
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U.S.C. § 521 and 248(j)) to undertake

remodeling, renovation of or addition to

its existing buildings or those of its

- branches if the expendlture for any
completed project is not over $500,000,
and if it has been included in the capital
or operating budget approved by the

- Board of Governors. .

* * * * %

(39) Under the provisions of the

twenty-first paragraph of section 4 of the:

Federal Reserve Act (12 U.S.C. 306), to
approve the appointment of assistant
Federal Reserve agents (including
representatives or alternate
representatives of such agents).

(40} Under the provisions of the
sixteenth paragraph of section 4 of the
Federal Reserve Act (12 U.S.C. 304), to
classify member banks for the purposes
of electing Federal Reserve Bank class A
and class B directors, giving
consideration to:

(i) The statutory requirement that
each of the three groups shall consist as
" nearly as may be of banks of similar

capitalization, and

(ii) The desirability that every
member bank have the opportunity to
vote for a class A or a class B director at
least once every three years.

* (41) To increase its operating budget
up to 1 percent of the annual operatmg
budget.

(42) To purchase or lease new

- automation or communications
equipment, except computer
mainframes, at a cost of up to $1,000,000,
if included in long-range automation
plans and capital or operating budgets
approved by the Board of Governors. -

(43) To set the salary structure for
nonofficial employees within guidelines
issued by the Board of Governors; and
to approve payment of salary above or

‘below established salary ranges for one
year.

(44) To approve payment of
separation allowances upon the
involuntary termination of employment
of officers below the level of First Vice
President {separation payments made to
the General Auditor may be approved
by the Chairman of the Board of .
Directors).

{45) In connection with building
projects: ’

(i) To enter into agreements with
architects and other consultants up to
$100,000;

(ii) To administer the contmgency
allowance;

(iii) Within the contmgency allowance

for a new building, to approve
construction change orders up to ;
ssoo!

(iv) To approve exceptions to Buy
American Policy for construction
materials within authorized dollar
limits; and

{v) To award contracts to other than
the lowest bidder within authorized
dollar limits.

{46) To sell real property (prior
consultation with the Director of the
Division of Federal Reserve Bank
Operations is required for any property
appraised at more than $1,000,000).

{47) To purchase or lease new fixed or
operating equipment, other than
automation or communications
equipment, costing up to $250,000, if
identified in capital or operaling budgets
approved by the Board.

(48) To make changes in territories
served by offices within its-district for
specific functions.

(49) To extend the employment of
officers and employees, except the
President and First Vice President, for
one year beyond mandatory retirement
age.

(50) To grant performance cash
awards.

(i) To Senior Vice Presidents, if
approved by the President, and

(ii) To the General Auditor, if
approved by the Chairman of the Board
of Directors.

* * * * L

Board of Governors of the Federal Reserve

System. April 10, 1979.

Theodore E. Allison,

Secrctary of the Board,

[Docket No. R-0216)

[FR Doc. 78-12571 Filed 4-20-70; 845 am)
BILLING CODE 6210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
Cessna Model 441 Airplanes;
Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTiON: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to Cessna Model} 441
airplanes equipped with a Cessna

- installed electrical propeller anti-icing

system. The AD requires the electrical
wiring that is installed as a part of the
prapeller anti-icing system to be
madified per Cessna Propjet Service
Information Letter Pj 78-2. This
modification will preclude the wiring
from becommg overheated and causing
smoke/fire in the cockpit with resultant

serious safety hazards to the airplane
occupants.

EFFECTIVE DATE: April 30, 1979 to all
persons except those to whom it has
already been made effective by airmail
letter from the FAA dated March 16,
1979.

COMPLIANCE: Within 10 hours time-in-
service after the effective date of this
AD.

ADDRESSES: Cessna Propjet Service
Information Letter Number PJ 79-2,
dated March 5, 1979, applicable to this
AD, may be obtained from Cessna
Aircraft Company, Marketing Division,
Attention: Customer Service
Depariment, Wichita, Kansas 67201;
Telephone (316) 685-9111. A copy of the
Service Letter is contained in the Rules
Docket, Office of the Regional Counsel,
Room 1558, 601 East 12th Street, Kansas
City, Missouri 64106 and at Room 916,
800 Independence Avenue, SW.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:
Earsa L. Tankesley, Aerospace Engineer,
Engineering and Manufacturing Branch,
Federal Aviation Administration,
Central Region, 601 East 12th Street,
Kansas City, Missouri 64106, Telephone
(8186) 374-3146.

SUPPLEMENTARY INFORMATION: There
have been reports involving Cessna
Model 441 airplanes wherein the
electrical propeller anti-icing circuits
routed through a nylon connector (J149,
P149, and J150, P150, reference Cessna
wiring diagrams for Model 441
airplanes) resulted in that connector
becoming overheated. In these reported
incidents, smoke was emitted from
behind the instrument panel as a result
of the connector overheating. If this
possible overheat condition is not
corrected, resulting smoke/fire could
create a serious safety hazard for the
airplane occupants. The FAA
determined that this is an unsafe
condition that could exist or develop in
other airplanes of the same type design.
It was also determined that an
emergency condition existed, that
immediate corrective action was
required and that notice and public
procedure thereon was impractical and
contrary to the public interest.
Accordingly, the FAA notified all known
registered owners of the airplanes
affected by this AD by airmail letter
dated March 16, 1979. The AD became
effective as to these individuals upon
receipt of this letter. Since the unsafe
condition described herein may still
exist on other Cessna Model 441
airplanes equipped with a Cessna
installed electrical propeller anti-icing
system, the AD is being published in the
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Federal Register as an amendment to
Part 39 of the Federal Aviation
Regulations (14 CFR Part 39) to make it
effective to all persons who did not
receive the letter notlﬁcatlon.

- Adoption of the Amendment

Accordingly,pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive

Cessna: Applies to Model 441 (S/N's 441~
0001 through 441-0083 and 441-~0085) :
airplanes equxpped with a Cessna installed
propeller. anti-icing systemi.

Comphance' Required as indicated unless
already accomplished. -

To preclude the possible occurrence of
smoke/fire behind the pilot’s instrument
panel, accomplish the following: ’

(A] Within the next 10 hours time-in-
service, except for those airplanes previously
modified, modify the propeller anti-icing
electrical wiring in accordance with Cessna
Propjet Service Information Letter P] 78-2
dated March 5, 1979.

(B) Any equivalent method.of complxance
with this AD must be approved by the Chief, -
Engineering and Manufacturing Branch, FAA,
Central Region. I

This amendment becomes effective on
April 30, 1979 to all persons except. those
to whom it has already been made -
effective by an airmail letter from the
FAA dated March 16, 1979.

Secs. 313{a), 601 and 603 of the Federal
Aviation Act of 1958, as amended, (49 U.S.C.
1354(a), 1421 and 1423); Sec. 6{c) Department
of Transportation Act (49 U.S.C. 1655(c)); Sec.
11.89 of the Federal Aviation Regulations (14
CFR Sec. 11. 89)

NOTE.~The FAA has determmed that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of "
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtainied in writing to Earsa
L. Tankesley, Aerospace Engineer,
Engineering and Manufacturing Branch,
Federal Aviation Administration, Central
Region, 601 East 12th Stréet, Kansas City,
Missouri 64108, Telephone (816) 374-3146.

Issued in Xansas City, Missouri on April
12, 1979,

C. R Melugin, Jr., -

Director, Central Region.

{Docket NO, 78-CE~4-AD; Amendment 39-3451}

[FR Doc. 78-12578 Filed 4-20-79; 8:45 am] -

BILLING CODE 4910-13-M X . T

14 CFR Part 39

Piper Aerostar Model 600, 601, and
601P Airplanes; Airworthmess
Directives ‘

- AGENCY: Federal Aviation

Administration (F/}A_) DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive {AD) which
requires installation of a seal and
certain repair actions in the nacelle area
of the Piper Aerostar Airplanes. The .
purpose of this AD is to prevent the
accumulation of flammable fluids and/
or vapors from collecting in the nacelle
-area Jmmedlately behind the engine fire
wall. This AD is necessary to prevent
explosion and/or fire in the exhaust
tunnel area of the engine nacelles which
could produce damage to the

) surroundmg supporting structure of the

wing. .
DATE: Effective May 24, 1979.
Compliance schedule—As prescnbed
in the body of the AD.
ADDRESS: The applicable service
information may be obtained from: Piper
Aerostar Customer Service Department,
2560 Skyway Drive, Santa Maria,
California 93454.

-Also, a copy of the service
information may be reviewed at, ora
copy obtained from: Rules Docket in
Room 916, FAA, 800 Independence
Avenue, SW., Washington, D.C. 20591;
or Rules Docket in Room 6W14, FAA
Western Region, 15000 Aviation
Boulevard, Hawthorne, California 90261.

*- FOR FURTHER INFORMATION CONTACT:

Jerry Presba, Executive Secretary,
Airworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007, World
Way Postal Center, Los Angeles,
California 90009. Telephone: (213) 536-
6351.

SUPPLEMENTARY INFORMATION: There
have beerr a number of instances of fuel
leaking into and fuel vapors collecting in
the nacelle area immediately behind the
engine fire wall. Presently there are no
provisions for drainage or ventilation of
this area. As a result, there has been at
least one incident of an explosxon :
occurring in this area causing damage to
the exhaust tunnels and the surrounding
supporting structure. The manufacturer
has issued a service bulletin which
details procedures for sealmg. drainage,
and ventilation of the engine nacelle
area. Since this condition is likely to
exist or develop on other airplanes of"
the same type design, an airworthiness
directive is being issued which requires °
pre-flight check until the .

.

accomplishment of sea]mg. drainage,
and ventilation of the engine nacello
area.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and

. public procedure hereon are

impracticable and good cause exists for

‘making this amendment effective in less

than thirty (30) days.

. Adoption of the Amendment |

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation.
Regulations (14 CFR 39.13) is amended,
by adding the following new
airworthiness directive:

Piper: (Ted Smith) applies to Aerostar
Model 800, 601, and 601P Airplancs
certificated in all categories. Compliance
required as indicated,

To prevent possible fire or explosion in lhe
area aft of the fire wall in the englne nacelles,
accomplish the followmg

(a) Within 10 hours time in service from the
effective date of this AD, prior to engine start
for each flight, check the lower engine nucelle
cowling and the lower wing surface just
outboard of the engine nacelle for wotting or
other indications of fuel leakage. The checks
required by this AD may be performed by the
pilot.

Note 1.—Removal of the engine or nacelle
cowling is not required to perform this chock.

Note 2:—For the requirements regarding
the listing of compliance and method of
compliance with this AD in the airplane's
permanent maintenance record, ses FAR
91.173.

(b) If fuel stains, discoloration or any other
signs of leakage are observed, the source of
leakage must be determined and the leak
repaired prior to further flight.

{c) Within the next ninety (90) days from
the effective date of this AD or by tho next
annual inspection after the effective date of
this AD, whichever occurs later, rework the
aft nacelle and fire wall area to provide
sealing, drainage, and ventilation per Part I
of Piper Aerostar Service Bulletin 600—80.
dated April 8, 1879,

(d) Pre-flight inspections required by (u)
may be discontinued after rework per (c) is
accomplished.

(e) Special flight permits may be issued in
accordance with FAR 21,197 and 21,199 to
operate airplanes to a base for the
accomplishment of repairs required by this
AD.

(f) Alternative inspections, modifications,
or other actions which provide an equivalent

'

_ level of safety may be used when approved

by the Chief, Aircraft Engineering Division,
FAA Western Region.  ° ‘
This amendment becomes effective May 24,
1979.
[Secs. 313(8]. 601, and 603, Federal Aviation
Act of 1958, as amended {49 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655(¢)): and 14
CFR 11.89]
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Issued in Los Angeles, California on April
10, 1978. .
Beajamin Demps, Jr.,
Acting Director; FAA WesternRegion.
{Dacket No. 78-WE-8-AD: Amdt. 39-3419]
{FR Doc. 78-12575 Filed 4-20-79; 8:45 am]
. BILLING CODE 4910-13-M

14 CFR Part 39

chkﬁeed-California Cbmpany Model
L-1011-385 Series Airplanes;
Airworthiness Directives

AGENCY: Federal .Aviation
Administration [FAA) DOT.
ACTION: Final rnle.

SUMMARY: This amendment adopts a
new airworthiness.directive [AD) which
requires inspection, installation of
retainers and replacement, if necessary,
of the main landing gear truck pivot pins
on the main landing gear assemblies of
the Lockheed-California Company L-
1011-385 series aircraft. The AD is
required to preclude possible failures of
the main landing gear truck pivot pin
assemblies-which could result in a loss
of a main landing gear truck assembly,

- and subsequent degradation of
controllability of the airplane during
taxiing, ‘takeoff or landing.

DATES: May 23, 1979.

Initial compliance required within the
next 50 hours time in service from the
effective date of this AD.

ADDRESSES: The applicable-sefvice
information may be obtained from:
Lockheed-California.Company, P-O. Box
551, Burbank, California 91520,
Attention: Commercial Support
Contracts, Department 6311, U33, B-1.
Also, a copy of the service

‘information may be reviewed at, ora
copy obtained from: Rules Docketin .
Room 816, FAA, 800 Independence
Avenue, SW., Washington, D.C. 20591;

" or Rules Docketin Room 6W14, FAA
Western Region, 15000 Aviation
Boulevard, Hawthorne, California 90281.

FOR FURTHER INFORMATION CONTACT:
Jerry J. Presba, Executive Secretary,
Airworthiness Directives Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007, World
Way Postal Center, Los Angeles,
California 90009. Telephone: [213) 536-
6351, :

SUPPLEMENTARY INFORMATION: There
has been a report of fracture of a main
landing gear truck _pivot pin. The -
fracture of this main landing gear truck
pivot pin is attributed to-crack(s} cansed
by a friction burn phenomenon. Over-
tempered martensite was identified in
the erack zone and the cracks had a
“dish like" appearance. A possible

cause of friction‘heat is the rapid
oscillation of the truck during landing

impact under certain conditions.

Previous inspections of pivot pins

. revealed existence of cracks on some of

the pins. Prior to the fracture of the
above pivot pin, the crack propagation
rate qf the pivot pin crack was
postulated to be quantitatively
predictable and certain inspection
intervals were recommended by the
manufacturer as safe operating limits.
The-occurrence of the fracture of a pivot
pin due to cracks similar to those found
previously indicated that pin crack
propagation rate does not lend itself to
accurate quantitative analysis. At this
time, the complexity of the pivot pin
crack initiation, propagation and
elimination does not render itself to an
accomplishment of a terminating action
in-which a high level of confidence

- exists. Consequently, an interim

inspection of the main landing gear
truck pivot pins, installation of the “fail-
safe” retainers and replacements of
cracked pins as.necessary, must be
accomplished to prevent a possible
failure of the truck pivot pin assemblies
which could result in possible loss of a
main landing gear truck assembly, and
subsequent degradation of
controllability of airplane during ground
maneuvering.

‘Since the situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable and
good cause exists for making this

- amendmenit effective in Jess than 30

-days.
Adoption of the Amendment

Accordingly, pursuant to the authqrity
delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended,
by adding the following new
airworthiness direclive:

Lockheed-California Company. Applies to
Lockheed-California Company 1-1011-385
series.airplanes certificated in all categories:

To preclude failureof the main landing
gear truck pivot pins, P/N 1523058-101 or—~
103, perform the following, unless already
accomplished:

(a) Within the next 50 hours time in service
after the effective date of this AD, unless
already accomplished, or unless paragraph
(b) or (c), below, has already been
accomplished, perform a visual inspection of
the open end inside surface of the truck pivot
pins in accordance with Lockheed wire PSC/
78-46863-OlLx dated Oclober 25, 1978. If there
is a visual indication of a-crack, ‘the pin must
be inspected before further flightin
accordance with paragraph (b) of this AD, or
replaced with a new pin.

Note.—For most reliable results, the above
visual inspection should be conducted with a
good source of light and a mirror, and only
after the open end inside surface is
thoroughly cleaned of all accumulated dirt
and grease.

(b) Within the next 300 hours time in
service after the effective date of this AD,
unless already accomplished or unless
paragraph (c) has already been
accomplished, perform the ultrasonic
inspection of the open end inside surfacesin
accordance with Part I of Lockheed- _
California Company Service Bulletin 093-32—
149, Revislon 2.

(1) If there is no ultrasonic indication or if it
is not in excess of Standard (Reflector) “A”,
repeat the inspection at 300 hours time in
service Intervals until paragraph {c} is
accomplished.

(2) If there is an ultrasonic indication in
excess of Standard (Reflector) “A”, but less
than one inch in the Standard (Reflector} “B”
locatlon repeat the inspection at 2150 hours
time in service Intervals until paragraph (c] is
accomplished.

(3) If there is an ultrasonic indication in
excess of one inch in the Standard {Refleotor)
*B" location remove the cracked pin and
mg}lacc with like serviceable item befare next
flight.

(c) Install landing gear truck pivot pin “fail-
safe” retainer per Part 2 of Lockheed-
California Company Service Bulletin 093-32—
149, Revision 2 in accordance with the
following schedule: .

(1) Within 1500 hours time in service from
the effective date of this AD for all aircraft
except as provided otherwise in paragrph
(c)(2)-

(2) Within 2500 hours time in service from
the effective date of this AD for aircraft
which have been satisfactorily inspected per
the requirement of Part 2 of Lockheed-
California Company Service Bulletin 093-32—
135.

Note.—The installation of the above *[ail-
safe” relainer is considered to be an interim
safety action.

{d} Speciz! flight permits may be issued in
accordance with FAR 21.1987 and 21199 {o
operate airplanes to a base for the
accomplishment of inspections required by
this AD.

(c) Equivalent inspection procedures and

. truck pin retainer installation may be used

when approved by the Chief, Aircraft
Engineering Division, FAA Western Region

This amendment becomes effective
May 23, 1979.

[Secs. 313(a), 601, and 603, Federal Aviation
Act 0f1958, as amended {49 U.S.C. 1354(a).
1421, and 1423}; Sec. 6{c) Department of
Transportation Act {48 U.S.C. 1655(C]}; and -
14 CFR11.89]

Issued in Los Angaleo. California on April
9,1979.
Beajamin Decips,
Actizz Directoe. F*M’Hm‘er-&awr
[Dzcket No. 75-WE-4-AD0: Ardt 39-3348)
{FR Doc. 76-12574 Filad 4-20-7% &45 as]
BILLING CODE 4910-13-M
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14CFR Part 71 '

Designation of Federal Airways, Area

Low Routes, Controiled Airspace, and

Reporting Points; Alteration of Control

~ Zone and Transition Area. Ponca City,
Ok|a

AGENCY: l‘:‘ederal Aviation v
Administration (FAA), DOT.
ACTION: Final rule. o

SUMMARY: The nature of the action
being taken is an alteration of the
control zone and transition area at
Ponca City, Oklahoma. The intended -
effect of the action is to provide . -
controlled airspace for aircraft
executing instrument approach
procedures to the Ponca City Municipal
Airport and the Blackwell/Tonkawa
Airport. The circumstances which.
created the need for the action are the -
cancellation of an instrument approach
procedure and revision to other
procedures, which will eliminate the
necessity for controlled airspace to the
north and southwest of the Ponca City
Municipal Airport. N

EFFECTIVE DATE: June 14, 1979,

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 802.

SUPPLEMENTARY INFORMATION: The
‘nondirectional radio beacon (NDB) has
been relocated at the Ponca City
Municipal Airport which canceled the
instrument approach from the *
southwest. The relocation of the NDB '
and installation of a partial instrument
landing system (ILSP) to Runway 17,
which realigns the approach procedures
to the Ponca City Municipal Airport,
alters the requirements for airspace

_protecting aircraft executing instrument -

approach procedures to the Ponca City
Municipal Airport. Since this reduces
the airspace required for aircraft
executing instrument approach

procedures, circulation and public riotice

of this action is not considered’
necessary.

The Rule

This amendment to Subpart F and
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71)
alters the Ponca City, Okla., control
zone and transition area. This action
provides controlled airspace for the
protection of aircraft executing
instrument approach procedures to the
Ponca City Municipal Axrport ‘and the
Blackwell/Tonkawa Alrport )

Adoption of the Amendment

Accordirgly, pursuant to the authority
delegated to me by the Administration,
Subpart F and Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) as republished (44 FR 353)
and (44 FR 442) are amended, effective

0901 GMT, June 14, 1979, as follows:

In Subpart F, 71.171 (44 FR 353), the
Ponca City, Okla., control zone is
altered as follows:

Within a 5-mile radius of the Ponca City
Municipal Airport (Latitude 36°43'41"N.,
Longitude 97°05'57"W.).

In Subpart G, 71.181 (44 FR 442) the
Ponca City, Okla., transition area‘is
altered-as follows: ,

»That airspace extending upwérd from 700
feet above the surface, withiri'a 6-mile radius

" of the Ponca City Municipal Airport (Latitude

§6°43'41"'N.,, Longitude 97°05'57"W.), and 2
miles each side of the Pioneer, Oklahoma,
VORTAC 297° radial, extending from the 6-
mile radius area to 8 miles NW of the
VORTAC; and within 1.5 miles each side of
the 180° bearing from the Ponca City LOM,
extending from the 6-mile radius area to the
LOM, and within a 5-mile radius of the
Blackwell/Tonkawa Airport (Latitude
36°44'40"N., Longitude 97°20°58"W.), and 2
miles each side of the Pioneer, Oklahoma,
VORTAC 269° radial, extending from the 5-
milé radius to the VORTAGC, and 2.5 miles
each side of the 180° bearing from the

" Blackwell/Tonkawa Municipal Airport,

extendmg from the 5-mile radius to 6 miles

“south of the airport, and 2.5 miles each side

of the 360° bearing from the Blackwell/
Tonkawa Municipal Airport, extending from
the 5-mile radius to 6 mlles north of the
airporf.

{Séc. 307(a}, Federal Avxatlon Act of 1958
(49'U.S.C. 1348(a); and Sec. 8{c), Department
of Transportation Act (48 U.S.C. 1655(c)).)

Note.—The FAA has détermined that thig
document involves a regulation which is not
significant under Executive Order 12044, as

. implemented by DOT Regulatory Policies and

Pracedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally '
current and promote safe flight operations,
the anticipated impact is so minimal that this’
action does not warrant preparation of a
regulatory evaluation. °

- Issued in Fort Worth Texas, on April 10
1979
Henry N. Stewart,
Acting Director, Southwest Regwn
{Airspace Docket No. 78-ASW-12} e
[FR Doc. 79-12578 Filed 4-20-78; 8:45 am]

_BILLING CODE 4910-13-M

L

FEDERAL TRADE COMMISSION
16 CFR Part 13

Prohibited Trade Practices and
Affirmative Corrective Actions; Indiana
Dental Association, et al.

AGENCY: Federal Trade Commission,
AcCTION: Final order.

-SUMMARY: In settlement of alleged

violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, requires
an Indianapolis, Ind. dental association
and its fourteen component societies to
cease establishing or engaging in any
policy, act or practice that may induce
their members to refuse to submit data
requested by third-party payers for
benefit determination; compel third-
party payers to alter provisions of any
health care benefits program; influence
members to render other than
independent judgements; or restrict
consumers and third-party payers in
their choice of dentists and/or dental
consultants, The association and its
component societies are further required
to mail a copy of the complaint and
order to each of their members, together
with a letter advising them that they are
free to choose their own course of action
in dealing with dental health care
insurance plans.

DATES: Complaint and order issued
March 14, 1979.*

FOR FURTHER INFORMATION CONTACT: |
FTC/CD, Alan K. Palmer, Washington,
D.C. 20580 (202) 523-3455.
SUPPLEMENTARY INFORMATION: On
Friday, November 17, 1978, there waus
published in the Federal Register, 43 FR
53767, a proposed consent agreement |

“ with analysis In the Matter of Indiana
.Dental Association, a corporation, First

District Dental Society, a corporation,
Indianapolis District Dental Society, a
corporation, Isaac Knapp Dental
Society, a corporation, Western Indiana
Dental Society, a corporation, Ben Hur
Dental.Society. an unincorporated
association, East Central Dental Soclety,
an unincorporated association, Enstern
Indiana Dental Society, an
unincorporated association, Greene ~
District Dental Society, an
unincorporated association, North
Central Dental Society, an
unincorporated association, Northwest
Dental Society, a corporation, South
Central Dental Society, an
unincorporated association, South
Eastern Dental Society, an

*Coples of the Complainl and Dccislon und Order
filed with the original document. ;
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" unincorporated association, Wabash

. Valley Dental Society,:an
unincorporated association, West
Central Dental Society, .an

. anincorporated association, for the
purpose of soliciting public comment.
Interested parties were givensixty [60)
-days in which to:submit.comments,
suggestions.or objections to the
proposed form of.order.

Comments were filed and considered
by the Commission."The Commission
has ordered the issuance of the
complaint in the form contemplated by
‘the agreement, made its jurisdicfional
findings and entered its order to cease
and desist, as set forth’in the proposed
consent agreement, in disposition-of this
proceeding.

The prohibited tradepractices and/or
-gorrective actions, as-codified rnder 16

~ CFR 13, are as follows:.Subpart—

Coercing and Intimidating: § 13:350
‘Customers or prospective customers;

- § 13.367 Members. Subpart—Combining
or Conspiring: § 13:384 Combining or
conspiring; § 13.395 To control
marketing practices and-conditions.
Subpart—Corrective Acfionsand/or
Requirements: § 13.533 Corrective
actions and/or requirements; 13.533-20
Disclosures; 13.533-60 Release of
general, specilic, or coniracinal
constrictions, requirements-or restraints.
(Sec. 6, 38 Stat. 721; 15 I.S.C. 46. Interprets or
applies sec.-5,38 Stat. 719,:as amended; 15
U.S.C.45)

Carol M. Thomas,
Secretary.

, [DodketT-2957]

‘[FR Dotr79-12523 Filed 4-2079; B35 am)

- BILLING CODE 6750-01-M

" CONSUMER PROQDUCT SAFETY
COMMISSION

16 CFR Part 1040

Interim Policy.and Procedure Ior
Classifying, Evaluating, and Regulating
Carcinogens in Consumer Products;
Withdrawal of Statement of Policy and
Procedure

AGENCY: Consumer Product Safety
Commission.

AcTION: Withdrawal of statement of
policy and procedure.

SUMMARY: The Commission withdraws
its interim general statement of policy
and procedure concerning the
classification, evaluation, and regulation
of substancesin consumer products that
may pose a risk of cancer to humans.
The statement is withdrawn for several
reasons: First, CPSC has joined with
several other agéncies in preparing and

issuingan interagency document
describing:the scientific bases for
identifying potential carcinogens and
esfimating theirxisks. CPSC, EPA, and
FDA intend to publish the document
shortly for notice and comment. The
scientific principles in that document are
similar tothase in the policy issued by
the Commission on 2n interim basis. The
Commission believes that this document
makes it presently unnecessary and
duplicative for the CPSC to:continue
independently with the further
development of a separate statement
regarding the scientific principles

underlying the regulation of carcinogens.

Second, the Commission has ample
authority under the statutes it
administers to regulate suspected
carcinogensin consumer products ona

. case by case basis-without a formal

statement of policy. The Comimission
‘believes that it.canifor the present
effectively and efficiently protect
consumers:from the risk of carcinogens
in consumer products by focusing its
resources'on the active regulation of
carcinogens in consumer products on a
case by casebasis.rather than by

. diverting resources o possibly

protracted litigation {see-discussion
below) regarding the policy. The public
uncertainty and confusion likely to be
-generated-during:the many months it
would take toresolve the litigation
might impair the Commission's ability to
protect the public from unreasonable
risks of injury.associated with
carcinogens in-consumer products.
EFFECTIVE DATE: The policy and
procedures is withdrawn effective April
23, 1979.

t
ADDRESS: All material relevant to this
policy and procedure statement,
including any comments thathave been
received, may be seen in, or copies
obtained from), the Office of the
Secretary, Consumer Product Safety
Commission, 3rd Floor, 1111 18th Street
NW., Washington, D.C. 20207.

FOR FURTHER INFORMATION CONTACT:
David Melnick, Office of the General
Counsel, Consumer Product Safety
Commission, Washington, D.C. 20207,
202-634-7770.

SUPPLEMENTARY INFORMATION:

Background

In the Federal Register of June13, 1978
(43 FR 25658), the Commission published
an interim-statement of its policy and
procedure for classifying, evaluating,
and regulating carcinogens in consumer
products. The interim statement, on
which'comment was solicited,
established a classification scheme
under which the Commission, on the

basis of a review of exisling data, would
provisionslly assign substances to one
of three categories (A, B, or C} based on
the type and quality of the data
available concerning a substance’s
carcinogenic potential. The Commission
would publish the provisional
classification of a substance inthe
Federal Register for comment. On the
basis of the.comments received, the
Commission would affirm or revise the
provisional classification. The
classification wonld determine the
priority the Commission would give to -
furtherevaluation of the substance. The
category to which a substance was
assigned. however, would have no legal
effect on the substance or on products
containing the substance.

The Commission was considering the
first provisional classification of a
substance-when a lawsuit, bronght by
several individual chemical
manufacturers and a trade association
of chemical manufacturers; was filed in
the United States District Court for the
Western District of Louisiana (Dow
Chemical, USA v. Consumer Product
Safety Commission, Civil Action No.
781168, W.D. La.). The lawsuit raised
certain procedural and substantive
objections to the interim statement and
its implementation through provisional
classification.

QOn September 28, 1978, the District
Court entered an order, preliminarily
enjoining the Commission, “[pJending a
final determination on the merits of this
action or until further order of this court,
from provisionslly classifying. . . any
. « . consumer product pursuant io the
regulations promulgated by defendant
on June 13, 1878, 43 FR 25658-665." The
District Court, in its November 1, 1978
opinion setting forth its reasons for .
issuing the preliminary injunction {459 F.
Supp. 378), found that the plaintiff was
likely to succeed in'showing that the
Commission violated the Administrative
Procedure Act (APA) by issuing the
policy and procedure as effective on the
date of publication withont first
providing notice and an opportunity for
comment. {On November 24, 1978, a
notjce of appeal of the District Court’s
decision was filed on behslf of the
Commission.)

Recognizing that the statement of
policy and procedure and the litigation
concerning it had caused some public
uncertainty as to the policy’s meaning
and status, the Commission, in the
Federal Register of December 28, 1978
(43 FR 60436), published a clarificafion
of Commission intent and reopened the
comment period with respect to the
interim statement of policy and
procedure. The clarification notice

—
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emphasized that the classification of a

- substance under the policy would mean

»

that the substance would have a higher
priority for further staff evaluation than-
substances not so classified; that all
applicable statutory procedures would
be adhered to.jn any rulemaking
proceeding commenced with respect to
that substance; and that the scientific
principles set forth in the policy would
not be binding and would be fully
subject to challenge before the
Commission, both as to their general
validity and their specific application in
an individual rulemaking proceeding.
The Commission filed a motion for
reconsideration of the order entering a

-preliminary injunction. After hearing

- arguments (by written submissions) of

the parties, the Disfrict Court, on
February 13, 1979, entered an order
reaffirming its original decision that the
statement of policy and procedure was-a
tule whose issuance violated the APA
insofar as it would be implemented
without prior notice and'an opportumty
to comment. = .

While this lmgatlon has been -
proceeding, the Interagency Regulatory
Liaison Group (IRLG), consisting of
CPSCG, the Environmental Protection -
Agency (EPA), the Food and Drug
Administration {(FDA), and the
Occupational Safety and Health
Administration (OSHA), has prepared
and issued a document describing the
scientific bases for identifying potential-
carcinogens and evaluating their risks.
(The Food Safety and Quality Service
(FSQS) of the U.S. Department of
Agriculture has recently joined the
IRLG.) The scientific principles in this
document are similar to those in the
Commission’s interim statement of
policy and procedure. The Commission
has contributed to the development of
this interagency document and is -
participating in its further refinement
through scientific peer review. In -
addition, CPSC, EPA, and FDA intend
shortly to publish the document for
notice and comment. - >

Reasons for withdrawal of the Interim
Statement of Policy and Procedure

After careful consideration-of the

- events described above, and an

evaluation of how it might best proceed
to protect consumers from any
unreasonable risks of injury with
respect to carcinogens in consumer -
products, the Commission has decided
to withdraw its interim statement of
policy and procedure and to continue for
the present time to regulate carcinogens
in consumer produgts.on a case by case
basis as provided in the statutes it
administers. It has proceeded in this

manner before, and is prepared to take
individual actions against carcinogens .
in the future. (See, for example, the ban
on vinyl chloride aerosols, 43 FR 12308,
March 24, 1978; the interpretation of the
Federal Hazardous Substances Act as ~
banning TRIS in children’s sleepwear, 42
FR 61621, December 6, 1977; the ban of
consumer patching compounds and

. artificial emberizing materials
" containing respirable free-form

asbestos, 42 FR 63354, December 15,
1977; and the proposed ban'of benzene
in consumer products, 43 FR 21839, May
19, 1978.) Moreover, the Commission has
recently granted, in part, a petition by
the Environmental Defense Fund
relating to the investigation of particular
consumer product categories to see if
they contain potential carcinogens to
which consumers may be exposed.

The Commission’s decision not to
proceed further at this time with its own
carcinogen policy is particularly
influenced by the agreement among
CPSC, EPA, and FDA to promptly
publish for public comment the scientific
risk assessment document mentioned
above. The report describes the
scientific bases for identifying and
evaluating potential carcinogens. It also
describes methods for estimating the
risks such compounds may hold for
people. The document was prepared by
the “Work Group on Risk Assessment”

- of the IRLG with assistance from senior

scientists at the National Cancer
Institute and the National Institute of
Environmental Health Sciences. The
report represents the best judgments of
the agencies’ scientists at the present
time and has been accepted by the
Journal of the National Cancer Institute
for publication and scientific peer

- review:. Interested members of the

public will shortly have an opportunity
to comment on the report through a
notice and comment proceeding -
following publication of the document in
the Federal Register. This dual
publication process will enable the
broadest public and scientific review
and comment on the risk assessment
document.

The Commission has received many -
comments on the June 13, 1979 CPSC
interim statement of policy and
procedure. The Commission believes
these comments will be useful to the

- group that evaluates the comments  —

received on the interagency décument,
since many of the scientific issues are
similar. The Commission has directed its
staff to review the comments and
intends to transmit the comments along
with the product of the staff review to
the interagency group for its

- consideration. The Commission expects

its stgff to continue to actively screen
substances and consumer products for
purposes of bringing to the
Commission’s attention those
substances or products where available
data suggest that more comprehensive
further testing, investigation, or possible
formal regulatory actionis warranted to
protect consumers from carcinogenic
risks in consumer products under the
applicable statutory standards,

. The Commissiondecision to proceed
for the present in a case by cage fashion
as to potential carcinogens in consumer
products and to join in the expeditious
publication of the IRLG risk assessment
document makes it duplicative,
unnecessary, and unproductive for the.
Commission to proceed with its own
carcinogen policy and to pursue the Dow
litigation. In this regard the Comniission
believes that continued public
uncertainty and confusion regarding the
interim policy for the many months it
would likely take for a final judicial
determination of the pending litigation
are not in the public interest. Moreover,
the Commission concludes that the
benefits to be derived from a favorable
determination of that case are not such
as to warrant continued litigation. In

"light of -the Commission's decision to

withdraw the interim policy, the
Commissionvhas decided also to
withdraw its appeal, even though it
continues to believe that
implementation of the interim policy .
before the comments were considered
and a final policy issued did not violate
the APA, and that publication of a
provisional classification under the
policy would not have caused
“irreparable injury.”"

Conclusion

For the foregoing reasons, and
pursuant to the Consumer Product
Safety Act, Pub. L. 92-573, 86 Stat. 1207
et seq., as amended, 15 U.S.C. 2051 e!
seq., and the Federal Hazardous
Substances Act, Pub. L. 88-613, 84 Stat.

. 872 et seq., as amended, 15 U.S.C. 1261

et seq., the Consumer Product Safety
Commission revokes Part 1040 of Title
16, Chapter II, Subchapter A, of the

" Code of Federal Regulations.

Effective Date: Apr}l 23, 1979.
Dated: April 18, 1979.
Sadys E, Dunn,

Secretary. Consumer Product Safoty Commission.
[ER Doc. 79-12555 Filed 4-20-79; 8:45 am)

BILLING CODE 6355-01-M
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INTERNATIONAL TRADE
COMMISSION

19 CFR Part 200

Employ;ée Responsibilities and
Conduct; Revisions in Conflict of
Interest Requirements

. AGENCY: United States International
Trade Commission.

ACTION: Notice of Rulemaking.

SUMMARY: The Commission is exercising
authority in conformity with section
208{b) of Title 18, United States Code, to
exempt certain types of financial
interests from the conflict of interest
provisions of section 208(a) of Title 18,
United States Code, as being too remote
or inconsequential to affect Commission
employees’ integrity or services. The
ownership of shares in widely-held,
diversified mutual funds or regulated
investment companies, regardless of
their value, as well as ownership of
state, local, or other noncorporate
bonds, regardless of their value, are
being exempied from these
requirements. This notice of rulemaking
is being issued by the Commission
following receipt of written concurrence
from the Office of Government Ethics.

EFFECTIVE DATE: May 23, 1979.

FOR FURTHER INFORMATION, CONTACT:
The Honorable George M. Moore,
Counselor for Employee Responsibilities
and Conduct, United States
International Trade Commission, 701 E
Street, N.W., Washington, D.C. 20436,
telephone (202) 523-0144.

Section 200.735-102(c} of Title 19, Part
200, of the Code of Federal Regulations
is amended to read as follows:

§200.735-102(c) Definitions.
3 :

* * * *

(c) “Employee’ means a
Commissioner, employee, or special
~government employee of the
. Commission, but, for the purpose of
sections 200.735-114 through 200.735-
114c and 200.735-116 through 200.735-
123, the term does not include a
Commissioner or a special Government
employee. .
* * * * * .

Section 200.735-107 of Title 19, Part
200, of the Code of Federal Regulations,
is amended through the addition of
subsection (c) which reads as follows:

§200.735-107 . Financial interests.
+* * LT *

(c) Pursuant to the authority contained
in 18 U.S.C. 208(b), the following types
of financial interests are considered too
remote or inconsequential to affect a

Commission employee’s integrity or
services and do not constitute a conflict
of interest under 18 U.S.C. 208(a):

(1) In widely-held, diversified mutual
funds or regulated investment
companies, regardless of their value;
and ;

(2) In state or local goyernment bonds,
or other noncorporate bonds, regardless
of their value,

Section 200.735-115 of Title 19, Part
200, of the Code of Federal Regulations
is amended to read as follows:

§200.735-115 Forms—Interests-notto be
reported.

{a) Statements required to be
submitted by the provisions of this ~
subpart shall be prepared on forms (the
format of which is prescribed by the
Office of Government Ethics, Office of
Personnel Management) available from
the Deputy Counselor.

(b) Employees, GS-15 and below, who
are required to file a statement of
employment and financial interests
under § 200.735-114 of this part, need
not report to the Deputy Counselor those
financial interests specified in
§§ 200.735-107(c) (1) and (2) of this part.
Commissioners and Commission
employees, GS~16 and above, are
required to report the financial interests
specified in §§ 200.735-107(c) (1) and (2)
of this part under section 202(a) of the
Ethics in Government Act of 1978.

By Order of the Commission.
Issued: April 18, 1979,
Keaneth R. Mason,
Secretary.
[FR Doc. 73-12521 Filed 4-20-7%; &:45 am]
BILLING CODE 7020-02-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 48

Manufacturers and Retallers Exclse
Taxes; Definition of Price for Purposes
of Manufacturers Tax

AGENCY: Internal Revenue Service,
Treasury.

AcTION: Final regulations,

SUMMARY: This document contains final
regulations under section 4216(b) of the
Internal Revenue Code of 1954, relating
to the definition of price, ‘ncluding
constructive sale price, for the purpose
of the manufacturers excise tax. These
regulations adopt, in final form, the
regulations that-were reserved in T.D.
7536 (43 FR 13512), The regulations
provide necessary guidance to the

public for compliance with the Jaw and
affect all persons required to pay
manufacturers and retailers excise
taxes.

DATE: These regulations are generally
effective for sales made after December
31, 1958. It should be noted, however,
that the tax on bus chassis and bodies
was repealed as of November 10, 1978
by section 231 of the Energy Act of 1978
{Pub. L. 95-618, 92 St‘at._ 3187).

FOR FURTHER INFORMATION CONTACT:
Stephen J. Small of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224. Attention: CC:LR:T, 202-566—
3287, not a toll-free call.

SUPPLEMENTARY INFORMATION: On
November 3, 1976, proposed
amendments to the Manufacturers and
Retailers Excise Tax Regulations (26
CFR Part 48) were published in the
Federal Register (41 FR 48346). These
amendments were under sections 4054
through 4058, 4216, 4217, and 42214227
of the Internal Revenue Code of 1954.
The principal purpose of those
amendments was to supersede all not
previously superseded Manufacturers
Excise Tax Regulations issued under the
Internal Revenue Code of 1939.

Written comments were received and
a public hearing was held on April 22,
1977. Because of continuing discussions
between industry, Treasury and Service
personnel on section 4216{b), and in
order to facilitate the adoption of the
rest of the proposed regulations, this
separate project was established for the
adoption of final regulations under
section 4216(b). The remainder of the
proposed regulations were adopted by
T.D. 7536 and published in the Federal
Register on March 31, 1978 (43 FR
13512).

The policy change under
consideration at the time the proposed
regulations on section 4216(b) were
reserved involved an element of the
computation of constructive sale price.
Under prior law (Rev. Rul. 5461, 19541
C.B. 259; Rev. Rul. 68-519, 1968-2 CB.
513), the constructive sale price for
excise tax purposes on certain retail
sales was deemed to be 75 percent of
the established retail price, but not less
than the manufacturer’s actual cost.
Various industry representatives had
been urging that the cost floor
alternative be eliminated and that a
higher percentage of the retail price be
used. Additionally, revenue agents have
also said that the formula was
unsatisfactory becduse examinations of
excise taxpayers using this constructive
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sale price can turn into exercises-in cost -
‘accounting. .

The pending question of a p0551b1e
policy change in the regulations was -
superseded in part by the passage of -
Pub. L. 95458, signed on October 14,
1978. The new law requires that
constructive sale price for the retail sale
of articles taxable under section 4061(a},
that is, certain trucks, highway tractors,
and trailers, be-based on a percentage of
the actual retail selling price. Pub. L. 95~
458 prohibits the alternate use'of the
cost floor base. Accordingly, the final -
regulation includes at § 48.4216{b)-2{c) -

. this new statutory.rule for section

4061(a). A number of the written
comments raised questions about the
computation of constructive sale price
and were addressed by the passage of
Pub. L. 95-458.

In accordance with the mandate of
Pub. L. 95-458, it is the intention of
Treasury and the Internal Revenue
Service to publish constructive sale
price percentages for appropriate -
industries as thehecessary pricing
information becomes available. For .~
percentages with respect to truck, truck
trailer, and semitrailer chassis and
bodies and truck tractors sold at retail,
see Rev. Rul. 79-32, 1979-4 LR.B. 12 and
Rev, Rul. 79-33, 19794 LR.B. 12. -

The final draft incorporates two
additional changes from the proposed
regulation. A rule has been deleted from
proposed section 48.4216(b)-2(b) dealing
with articles that in the ordinary course
of trade are not sold by manufacturers
to wholesale distributors. As proposed,
the rule would have'negated
retroactively the prior position of the
Service in such situations (see Rev. Rul.
68-519, 1968-2 C.B. 513). Further; with
the provisions of Pub. L. 95-458, the
deleted rule has no current significance.

Finally, § 48.4216 (b)-2(d)(1}, relatmg
to-the definition of sales not af arm’s
length, has'been clarified to indicate
that where control exists by the nature
of the relationship of the parties, it is
immaterial whether the control is
potential or is exercised. The -
transactions afe deemed to be at less
than arm'’s length.

The regulation will affect only .
manufacturers who are subject to the
-Manufacturers and Retailers Excise Tax.
The effectiveness of this regulation. will
be evaluated on the basis of comments
received from the public and from the
various offices of the Internal Revenue
Service responsible for administration of
the regulation and ¢ollection of the
appropriate excxse taxes.

i

Drafting Information

The principal author of this regulation

* is Stephen J. Small of the Legislation and

Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. However, personnel from other
offices of the Internal Revenue Service
and the Treasury Department
participated in developing the
regulation, both on matters of substance
and style.

Adoption of amendments to the
regulations

Accordingly. §§ 48.4216(b}-1 through
48.4216(b)-4 of the Manufacturers and

* Retailers Excise Tax Regulations (26
. CFR Part 48). as proposed on November

3, 1976, (41 FR 48346) are hereby
adopted, subject to the following
changes: -

Paragraph 1. Section 48.4216 (b)-2 is'
amended as follows:

1. Paragraph (a) is revised to read as’
set forth below.

2, Paragraph (b} is revised to read as
set forth below.

3. Paragraphs (c) and (d) are amended
by deleting the phrase “‘or his delegate"
wherever if appears.

- 4, Paragraphs (c) and (d) are
redesignated (d) and'(e).

5. Clauses (1) and (2) of paragraph (e),
as redesignated, are revised to read as
set forth below.

6. A new paragraph (c) is inserted, as
set forth below. ' -

§ 48. 4216(b} 2 Constructive sale price; basic
rules.

(a) In general. Section 4216(b)(1) sets forth
the conditions that require the Secretary to
construct a sale price on which to compute a
tax imposed under chapter 32 on the pnce for
which an article is sold. The section requires
a constructive sale price to be established
where a faxable article is (1) sold at retail, (2)
sold while on consignment, or (3) sold
otherwise than through an arm’s-length
transaction at less than fair market price. See
§ 48.4216(b]-2(c) for the treatment of articles
taxable under section 4061(a).

(b) Sales at retail. Section 4216(b)(1)(A)
relates to the determination of a constructive
sale price for sales of taxable articles sold at

- arm’s length and at retail. In the case of such

" sales, the constructive sale price is the
highest price for which such articles are sold
to wholesale distibutors in the ordinary
course of trade by manufacturers or
producers. thereof as.determined by the
Secretary. If the constructive'sale price is less
than the actual sale price the constructive
sale price shall be uged as the tax base. If the
constructive sale:price is not less than the
actual sale price. the actual sale price shall
be considered as not less than fair market
and shall be used as the tax base. In
determmmg the highest price fot which
articles are sold by’ manufacturers to -

wholesale distributors there must be taken
into consideration the normal industry
practices with respect to section 4216{a) and
(f) inclusions and exclusions. However, once
a constructive sale price has been dutermined
by the Secretary, no further adjustment of
such price shall be made. The provisions of
section 4216(b)(1)(A) and this paragraph shall
not apply in those instances where the
provisions of section 4216(b)(2) and

§ 48.4216(b)-3 apply.

(c) Sales of articles taxable under section
4061(a). With respect to sales made after
December 31, 1978, in the case of an article
the sale of which is taxable undersection
4081 (a) and which is sold at retail, the tax
under this chapter shall be computed on a.
percentage (as determined by the Secrotary
but not greater than 100 percent) of the uctual
‘selling price based on the highest price for
which.such articles are sold by
manufacturers and producers in the ordlnury
course of trade. The constructive sale price
under this section shall be determined

-without regard to any individual
manufacturer’s or producer's cost.,
* * * * *
(e) Sales not at armt’s Iength. *4e
(1) One of the parties is controlled (in law
or in fact) by the other, or there is comimon
control, whether or not such control is
actually exercised ta influence the sale price,
or »
(2) The sale is made pursuant to special
arrangements between a manufacturer and a

purchaser,
* * * »* *

Par. 2. Section 48.4216(b)-3 is amended
by deleting “to retailers” at the end of
the third sentence of paragraph (b)(6).

(Sec. 7805 of the Internal Revenue Code of

1954 (68A Stat. 917; (26 U.S.C. 7805)).)

Jetome Kufz,

Commissioncr of Internal Revenua: .
Approved: April 12, 1979,

Donald C. Lubick, ‘

Assistant Secrelary of the Treasury

§ 48.4216(b)-1 Constructive sale price;
scope and application.

(a) In general, Section 4216(b) pertaing
to those taxes imposed under chapter 32
‘that are basged on the price for which an

- article is sold, and contains the

provisions for constructing a tax base
other than the actual sale price of the
article, under certain defined conditions.

(b) Specific applications. (1) Section
42186(b)(1) applies to—

(i) Arm's-length sales at retail or on
consignment, other than those sales at
retail and {o retailers to which section
4216({b)(2) and § 48.4216(b)-3 apply. and

(ii) Sales otherwise than at arm’s
length, and at less than fair market
price.

(2) Section 4216(b)(2) applies generully
to arm’s-length sales of an article at
refail or to retailers, or both, where the
manufacturer also sells the same article
to wholesale distributors.
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(3) Section 4216{b)(3) provides a
formula for determining a constructive
sale price for sales of taxable articles
between members of an affiliated group
of corporations (as “affiliated group” is
defined in section 1504(a)) in those
instances where the purchasing
corporation regularly resells to retailers
but does not regularly resell to
wholesale distributors, and except for ,
situations where section 4216(b) (4) or
(5) applies.

{4) Section 4216{b)(4) provides a
special method for computing a
constructive sale price for sales of
taxable articles between affiliated
corporations where the purchasing
corporation sells only to retailers, and
the normal method of selling within the
industry is for manufacturers to sell to
wholesale distributors.

(5) Section 4216(b}(5) provides a
special method for computing a
constructive sale price for sales of’
articles subject to a tax imposed by
section 4061(a) (trucks, buses, tractors,
etc.) between affiliated corporations,
where the purchasing corporation
regularly sells such articles in arm's-
length transactions to independent
retailers.

(c) Definitions. For purposes of .
section 4216(b) and the regulations
thereunder and unless otherwise
indicated—

(1) Sale at retail. A “'sale at retail,” or
a “retail sale”, is a sale of an article to a
purchaser who intends to use or lease
the article rather than resell it. The fact
that articles are sold in wholesale lots,
or at wholesale prices, will not change
the character of such sales as “sales at
retail” if the purchaser is not engaged in
the business of reselling such articles,
and acquires them for the purpose of
using them rather than reselling them.

(2) Retail dealers. A “retail dealer”, or
“retailer”, is a person engaged in the
business of selling articles at retail.

(38) Wholesale distributor. The term
“wholesale distributor” means a person
engaged-in the business of selling
articles to persons engaged in the
business of reselling such articles.

§48.4216(b)-2 Constructive sale price;
basic rules.

(a) In general. Section 4216({b)(1) sets
forth the conditions that require the
Secretary to construct a sale price on *
which to compute a tax imposed under
chapter 32 on the price for which an
article is sold. The section requires a
. constructive sale price to be established
where a taxable article is (1) sold at
retail, (2) sold while on consignment, or
{3) sold otherwise than through an
arm’s-length transaction at less than fair

market price. See § 48.4216 (b)-2 (c) for
the treatment of articles taxable under
section 4061(a).

(b) Sales at retail. Section .
4216(b)(1)(A) relates to the
determination of a constructive sale
price for sales of taxable articles sold at
arm's length and at retail. In the case of
such sales, the constructive sale price is
the highest price for which such articles
are sold to wholesale distributors, in the
ordinary course of trade, by
manufacturers or producers thereof, as
determined by the Secretary. If the
constructive sale price is less than the
actual sale price, the constructive sale
price shall be used as the tax base. If the
constructive sale price is not less than
the actual sale price, the actual sale
price shall be considered as not less
than fair market, and shall be used as
the tax base. In determining the highest
price for which articles are sold by
manufacturers to wholesale distributors,
or the lowest price for which articles are
sold by manufacturers to retail dealers,
there must be taken into consideration
the normal industry practices with
respect to section 4216 (a) and (f)
inclusions and exclusions. However,
once a constructive sale price has been
determined by the Sgcretary or his
delegate, no further adjustment of such
price shall be made. The provisions of
section 4216(b)(1)(A) and this paragraph
shall not apply in those instances where
the provisions of section 4216(b)(2) and
§ 48.4216(b)-3 apply.

(c) Sales of articles taxable under
section 4061(a). With respect to sales
made after December 31, 1978, in the
case of an article the sale of which is
taxable under section 4061(a) and which
is sold atretail, the tax under this
chapter shall be computed on a
percentage (as determined by the
Secretary but not greater than 100
percent) of the actual selling price based
on the highest price for which such
articles are sold by manufacturers and
producers in the ordinary course of
trade. The constructive sale price under
this section shall be determined without
regard to any individual manufacturer's
or producer’s cost.

(d) Sales on consignment. As in the
case of sales at retail, the constructive
sale price for sales on consignment shall
be the price for which such articles are
sold, in the ordinary course of trade, by
manufacturers or producers thereof, as
determined by the Secretary or his
delegate. For purposes of section
4216{b)(1)(B) and this paragraph, an
article is considered to be sold on
consignment if it is sold while it is on
consignment to a person which has the
right to sell, and does sell, such article in

its own name, but never receives title to
the article from the manufacturer.
Ordinarily, the constructive sale price of
an arlicle sold on consignment is the net
price received by the manufacturer from
the consignee. The provisions of section
4216(b}(1)(B) and this paragraph shall
not apply if the provisions of section
4216(b)(2) and § 48.4216(b}-3 apply.

(e) Sales not at arm’s length. For
purposes of section 4216(b)(1){C) and
this paragraph, a sale is considered to
be made under circumstances otherwise
than at “arm’s length” if—

(1) One of the parties is controlled (in
law or in fact) by the other, or there is
common control, whether or not such
control is actually exercised to influence
the sale price, or )

(2) The sale is made pursuant to
special arrangements between a
manufacturer and a purchaser.

In the case of an article sold otherwise
than at arm’s length, and at less than
fair market price, the constructive sale
price shall be the price for which such
articles are sold, in the ordinary course
of trade, by manufacturers or producers
thereof, as determined by the Secretary.
Once such a constructive sale price has
been determined, no further adjustment
of such price shall be made. See sections
4216{b) (3), (4). and (5), and § 48.4216
(b)4, for specific methods for
determining constructive sale prices for
intercompany sales under certain
defined conditions.

§48.4216(b}-3 Constructive sale price;
speclal rule for arm’s-length sales.

(a) In general. Section 4216 (b)(2)
provides a special rule under which a
manufacturer shall determine a
constructive sale price for his sales of
taxable articles al retail, and to retail
dealers, under certain conditions. The
rule is applicable where—

(1) The manufacturer regularly sells
such articles at retail, or to retailers, or
both, as the case may be,

(2) The manufacturer also regularly
sells such articles to one or more
wholesale distributors in arm’s-length
transactions, and the manufacturer
establishes that its prices in such cases
are determined without regard to any
benefit to be derived under section
4216(b){2),

(3) The transactions are arm’s-length
transactions, and

(4) With respect to articles to which
the tax imposed by section 4061(a)
applies (relating to trucks, buses,
tractors, etc.), the normal method of
sales for such articles within the
industry is not to sell such articles at
retail or to retailers, or combinations
thereof.
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A manufacturer meeting the foregoing
requirements shall base its tax liability
for sales at retail and sales to retailers
on the lower of its actual sale price or
the highest price for which it sells the
same articles under the same conditions
to wholesale distributors. ,

(b) Definitions. For purposes of
section 4216(b})(2) and this section—

(1) Actual sale price. “Actual sale
price" means the actual selling price of
an article determined in the same

c . . . ’ I3
manner as sale price is determined for-a

taxable sale. Accordingly, such price,
must reflect the inclusions and
exclusions set forth in sections 4216 (a)
and (f). and:any price adjustments.
described 1n section 6416(b)(1).

(2) Highest price to wholesale

distributors. The “highest price” charged
wholesale distributors for an article by a

manufacturer, producer, or importer

thereof, is the highest price at which the

manufacturer, producer, or importer
sells the article to.wholesale
distributors. determined without regard
to quantity. Such price shall be
determined in the same manner as sale
price is. determined:for a taxable sale
with respect to sections 4216 (a) and (f}
inclusions and exclusions; however,
since the price is to.be a “highest” price,
no further adjustment may be made for
price readjustments under section
6416(b)(1). ‘ y

(3) Regular sales.-An article is
considered to sold *regularly” at retail
or to retailers if sales aré made at retail
or to retailers periodically and
recurringly as a regular part of the
seller’s business. If a sellermakes only
isolated or-casual sales of an article at
retail or to retailers, it is not considered
to be selling “regularly” at retail or to-
retailers. Similarly, a manufacturer is
considered to be making regular sales
for an article to one or more distributors
if it sells the article to at least one
distributor periodically and.recurringly
as a regular part of its business.

(4) Normal method of sales in
industry. In the absence of a showing to
the Commissioner of Internal Revenue
of a more appropriate manner of
determining the normal method of sales
within an industry which is practical in
application, the normal method of sales
within an industry shall be regarded as
not being at retail or to retailers, or both,
if the industry dollar volume of sales
which are at retail or to retailers, or
both, is less tham half the total industry
dollar volume of sales at all levels of
distribution by manufacturers,
producers, orimporters, including sales.
to other manufacturers, producers, or -
importers.

'(5) Industry Each of the following
categories of articles upon which taxis
imposed by section 4061(a) constitutes a
separate “industry”—

(i) Taxable automobile trucks
(consisting of automobile truck bodies
and chassis) - .

« (ii) Taxable automobile buses
(consisting of automobile bus bodies
and chassis): )

(iii) Taxable truck and bus trailers
and semitrailers (consisting of chassis
and bodies of such trailers and semi-
trailers); and .

(iv) Taxable tractors of the kind
chiefly used for highway transportation
in combination with a trailer or semi-
trailer. ) \

(6} Application of section 4216(b}(2) to
certain sales before June 22, 1965. In the
case of sales before June 22, 1965, of
articles then taxable under section 4121
(relating to elec¢trc..gas, and oil .
appliances). section 4216(b)(2) also
applied in the case of a sale of such an
article to a special dealer. The
applicability of section 4216(b)(2) to -
such a sale may be determined by
‘inserting “or to a special dealer”
following “or to a retailer” in so much of
section 4216(b)(2) as precedes
subparagraph (A); by inserting “or to
special dealers” following “retailers” in
section 4216(b})(2}(A); and by inserting
“(other than special dealers)” after
“‘wholesale distributors” in section
4216(b)(2)(B) and so much of section
4216{b)(2) as follows section .
4216{b){2)(D). A “special dealer” was a
distributor. of articles taxable under
section 4121 who did not maintain a
sales force to resell the article whose
constructive sale price was established
under section 4216(b)(2) but relied on
salesmen of the manufacturer, producer,
or importer of the article.In the case of"
sales before June 22, 1965, of articles
taxable under section 4191 (relating to
business machines) or section 4211
(relating to matches), section 4216(b)(2)
was applicable in the same manner as in

" the case of articles taxable under

section 4061(a). With respect to sales

after September 30, 1972, section
4216(b)(2)(C) applied only to articles
taxable under section 4061(a), 4191, or

4211. Section 4216(b)(2){C) was

applicable to sales before October 1,

1962, of all articles subject to tax under
- Chapter 32. '

§48.4216(b)-4 Constructive Sale price;
aftiliated corporations.

(a) In general. Sections 4216(b) (3), (4],
and (5) establish procedures for
determining a constructive sale price
under section 4216(b}(1)(C]J for sales
between corporations that are members

~

of the same “affiliated group”, as that
term is defined in section 1504(a).

(b} Sales to which section 4216(b)(3)
applies. Section 4216(b)(3), which |
applies to articles sold after December °
31, 1969, provides a procedure for

- determining a constructive sale price

under section 4216(b}(1){C) in those
instances where— ‘

(1) A manufacturer, producer of -
importer regularly sells a taxable article
(other than an article subject to a tax
imposed by section 4061(a) (trucks,
buses, etc.)) to a wholesale distributor
which is a member of the same affiliated
group as the. manufacturer, producer or
importer, and ‘

(2) The wholesale distributor regularly
sells such article to one or more
independent retailers, but does not
regularly sell to wholesale distributors.

Under such circumstances the
constructive sale price for the article
shall be an amount equal to 90 percent
of the lowest price for which the
distributor regularly sells the article in
arm's-length transactions to such
independent retailers. Once the
constructive sale price has been ,
determined, no adjustment shall be
made for sections 4216 {a) and (f)
inclusions or exclusions or section
6416(b)(1) price readjustments. If both
section 4216(b)(3) and section 4216(b)(4)
apply with respect to the sale of un
article, the constructive gale price for
such article shall be the lawer of the
prices computed under section
4216(b)(3) and section 4216(b)(4).

(c) Sales to which section 4216(b)(4)
applies. Section 4216(b)(4), which
applies to articles sold after December
31,1969, provides a procedure for
determining a constructive sale price.
under section 4216(b)(1)(C) in those
instances where—

(1) A manufacturer, producer, or’
importer regularly sells (except for tax-
free sales) a taxable article only to a
wholesale distributor which is a member
‘of the same affiliated group as the
manufacturer, producer, or importer,

(2) The distributor regularly sells
{except for tax-free sales) such article
only to retail dealers, and

(8) The normal method of sales for
such articles within the industry is to'
sell such articles in arm’s-length
transactions to wholesale digtributors.

Section 4216(b)(4) applies with respect
to articles taxable under section 4061(a)
(relating to trucks, buses, etc.) only as to
sales after December 31, 1969, and
before January 1, 1971, Under section
4216(b)(4), the constructive sale price of
such article shall be the median price at
which the distributor, at the time of the
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sale by the manufacturer, resells the
article to retail dealers, reduced by a
percentage of such price equal to the
percentage which— '

(i) The difference between the median
price for which comparable articles are
sold to wholesale distributors, in the
ordinary course of trade, by
manufacturers of producers thereof, and
the median price at which such
wholesale distributors in arm’s-length
transactions sell such comparable
articles to retailers, is of . _

{ii) The median price at which such
wholesale distributors in arm’s-length
transactions sell such comparable
articles o retailers;

For purposes of this paragraph, the
“median price” for which an article is
sold at a particular level of distribntion

_ is the price midway between the highest
and lowest prices charged vendees at
the particular level of distribution.
Where only one price is charged ata
level of distribution, “median price” is
equivalent to “actual price”. All sale
prices reférred to in paragraphs (b). {c),
(d), and (e) of this section are prices that
must reflect the inclusjons and .
exclusions set forth in sections 4216{a).
and (f). However, once a constructive
sale price has been determined under
these paragraphs, no further adjustment
of such price is allowed.

{d) Application of section 4216{b){4).
The application of section 4216[b)[4) and
paragraph {c) of this section may be
illustrated by the following example:

Example. M, a corporation engaged in the
manufacture of article X, sold 100 of such
articles at $10.00 per-article to a wholesale
distributor &V, a corporation engaged in the
business of selling X arficles to independent
retail dealers. NV is a. member of the same -
affiliated group of corporations as M. M sells
X articles only to V. The normal method of
manufacturers sales of X articles in the
industry is to sell to independent wholesale
distributors. IV corporation sells X articles to

, retailers for $15.00 each. The price for which
comparable X articles are sold to wholesale
distribntors in the ordinary course of trade by
manufacturers thereof is $12.00 per article.
Wholesale distributors sell X articles to
retailers in the ordinary course of trade for
$16.00 per article. Under the foregoing facts
the constructive sale price determined under
section 4216(b}{4) and this paragraph is
$11.25, computed as follows:

-

Coastrurtose sle peucem$15 00 minus {315, 00x I0E. M2V 50y24

(e) Sales to which section 4216(b)(5)
applies. Section 4216(b}{5), which
applies to articles sold after December

31, 1970, provides a procedure for
determining a constructive sale price
under section 4216(b)(1)(C) in those
circumstances where—

* (1) A manufacturer, producer, or
importer of an article subject to a tax
imposed by section 4061(a) (trucks,
buses, etc.) regularly sells such article to
a wholesale distributor that is a member
of the same affiliated group of
corporations as the manufacturer,
producer, or importer, and

{2) Such distributor regularly sells
such articles to independent retail
dealers.

Under such circumstances the
constructive sale price of such arlicles
shall be 98%% percent of the lowest price
for which such distributor regularly sells
the article in arms's-length transactions
to the independent retail dealers. Once
the constructive sale price has been
determined, no adjustment shall be
made for section 4216 {a) and (i)
inclusions or exclusions or section
8416(b)(2) price readjustments.

{f) Determination of *lowest price™.
(1) In addition to other considerations,
in determining a “lowest price" for
purposes of section 4216(b) (1), (3), and
(5) and §§ 48.4216(b}-2(b), 48.4216({b)-4
{b}, and 48.4216{b)—4(e), such price shall
be determined—

(i) Without requiring that a given
percentage of sales be made at that
price (provided that the volume of sales
made at that price is great enough to
indicate that those sales have not been
engaged in primarily to establish a
lower tax base), and

(ii) Without including any charge for a
fixed amount that the purchaser has an
unconditional right to recover on the
basis of a contractual arrangement
existing at the time of sale.

(2) For purposes of applying section
4216(b)(1) and § 48.4216[b)-2, section
4216(b)(6) and this paragraph apply to
articles sold after June 30, 1962. For
purposes of applying section 4216(b)(3)
and paragraph (b) of this section,
section 4216(b)(6) and this paragraph
apply to articles sold after December 31,
1969. For purposes of applying section
4216(b}(5) and paragraph (e) of this
section, section 4216(b)(6) and this
paragraph apply to articles sold after
December 31, 1970.

(g) Definitions. For purposes of this
section and paragraphs {3). (4), and [5)
of section 4216(b), the term “regularly
sells” has the same meaning as that
accorded the term “regular sales” in
subparagraph (3) of § 46.4216{b)~3(b),
and the term “normal method of sales in
the industry™ has the same meaning as

accorded that term in subparagraph {4}
of § 48.4216{b)-3(b).

[T.D.7813]

(FR De= 29-12512 Filed 4-20R 235 ax]

BILLING CODE 4200-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 117

-

Malden River, Mass.; Drawbridge
Operation Regulations

AGENCY: Coast Guard, DOT.
ACTION: Correclion.

summARY: In FR Doc. 79-7957 appearing
on page 15702 in the Federal Register of
Thursday, March 15, 19879, in § 117.75,
paragraph *(m)" should be designated
as paragraph “(n)". Paragraph “(m)” has
already been used in FR Doc. 78-7762
appearing on page 11983 in the Federal
Register of Thursday, March 23, 1978.
EFFECTIVE DATE: April 23, 1979.

FOR FURTHER INFORMATION CONTACT:
Frank L. Teuton, Jr., Chief, Drawbridge
Regulations Branch {(G-WBR/73}, Room
7300, Nassif Building, 400 Seventh
Street, S.W., Washington, D.C. 20590
(202-426-0942).

Dated: April 13, 1979.
I B. Hayes.
Ad=iral, US. Coast Groxt Cormandeat,
(CCD77-215)
{FR Doz 7912504 Filed 4-20-79: &5 am)
BILLING CODE 4910-13-M

33 CFR Part 165

Safety Zones; lllinols River, Mile 0 to
187.3

AGENCY: Coast Guard, DOT.

ACTION: Final Rule (Safety Zone—
Termination).

SummARY: This amendment to the Coast
Guard’s Safety Zone Regulations
terminates the safety zone on the Illinois
River, Mile 0 to Mile 187.3 {published in
the April 5, 1979 issue of the Féderal _
Register (44 FR 30536)). This safety zone
is terminated as flood conditions
requiring the safety zone have abated.
DATES: This amendmentis effective on
April 12,1979,

FOR FURTHER INFORMATION CONTACT:
Cdr. A. Cattalini, USCG, c/o
Commander Second Coast Guard
District, 1430 Olive Street, St. Louis, Mo.
63103, Tel: 314-425-4614. )

DRAFTING INFORMATION: The principal
persons involved in the drafting of this
rule are Lt. G. W. Abrams, USCG,
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Project Officer, ¢/o Marine Safety-
Office, 210 N. 12th Street, St. Louis, Mo..
63101, Tel: 314425-4657, and Lt. D. R,
Innis, USCG, Project Attorney, cfo
Commander, Second Coast Guard .
District, 1430 Olive Street, St. Louis, Mo.
63103, Tel: 314-425-4614. In
consideration of the above, Part 165 of
Title 33 of the Code of Federal
Regulations is amended by deletmg
§ 165.204.
Authority: (86 Stat. 427 (33 U.S.C. 1224), as
amended by Pub. L. 95-474, 92 Stat 1475; 49
CFR 1.468(n)(4)).

Dated: April 12 1979.

A.E.Tanos, .

Commander, U.S. Coast Guard, Caplam of Lhe Part. St
Louis, Mo. . - . ..
[CGDZ—YD—Z—RZ]

{FR Doc. 78-12522 Filed 4-20-79; 8:45 am]
BILLING CODE 4910-14-M

POSTAL SERVICE
39 CFR Part 955

Adoption of Rules Providing for
Optional Smali Claims Expedited and
Accelerated Procedures and Rules for
Subpoenas -

Correction

_ InFR Doc. 79-7153, appearing at page
13013 in the issue for Friday, March 9,
1979 and inaccurately corrected at page
16015 in the issue for Fnday, March 16,
1979, the word "appeals,” in the tenth
line of § 955:36(b)(1) on page 13014
should read “appear”. -

" BILLING CODE 1505-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

Approval and Promulgatlon of
Implementation Plans; Hawaii State
Implementation Plan

AGENCY: Environmental Protection -
Agency.
ACTION: Final Rulemaking.

SuUMMARY: The Environmental Protection
Agency (EPA) takes final action to -
approve a change to the Hawaii State
Implementation Plan (SIP) submitted by

. the Governor. The intended effect of this

action is to update rules and regulations
in the SIP,

EFFECTIVE DATE: May 14, 1979. .
FOR FURTHER INFORMATION CONTACT:
Allyn M. Davis, Director, Air and
Hazardous Materials Division, Lo
Environmental Protection Agency, 215

Fremont Street, San Francisco, B
California 94105, Attn.: Douglas Grano,
(415) 556-2938.

. SUPPLEMENTARY INFORMATION: On

Febraary 7, 1979 (44 FR 7780}, EPA

-. published a-Notice of Proposed

Rulemaking for a revision to the Hawaii

"Public Health Regulations submitted on

September 12, 1978 by the Governor for
inclusion in the Hawaii SIP. The Notice
of Proposed Rulemaking provided for a

- 30-day comment period. No comments

were received.

Under Section 110 of the Clean Air
Act as amended and 40 CFR Part 51, the
Administrator is required to approve or
disapprove regulations submitted as SIP
revisions.’ .

This revision contains a variance-from
Chapter 43, Section 7(b)(5) of the Hawaii
Public Health Regulations. The variance
allows fires to be set in order to train

* crashcrews in the technique of fighting

aircraft fires. The State of Hawaii has
submitted an analysis which
demonstrates that such burning would
not interfere with the attainment and
maintenance of the National Ambient
Air Quality Standards.

. It is the purpose of this notice to
approve the variance from Chapter 43,
Section 7(b)(5) of the Hawaii Public
Health Regulations and incorporate it

Ve

" into the Hawaii SIP.

The State of Hawaii has certified that
the public hearing requiremeénts of 40
CFR 51.4 have been satisfied.

Authority: Sections 110 and'amfa)‘of ‘the

" Clean Air Act as amended (42 U.S.C. §§ 7410

and 7601(a)).
Dated: April 12,1979,

Douglas M. Costle,

Administrator.

Subpart M of Part 52 of Chapter I,
Title 40, of the Code of Federal
Regulations is amended as follows:

~

Subpart M—Hawaii

1. Section 52.620 is arnended by
adding paragraph (c)(10} as follows:
§52.620 -Identification of plan.

* * * * *
[c * * %
(10) A variance to the Hawaii Public

Health Regulations, Chapter 43, Section
7(b)(5) submitted on September 12, 1978

by the Governor.
ik . * 7 * * *
[FRL 1202-1]

. [FR Doc. 79-12400 Filed 4-20-79; 8:45 am]
. BI.LIJNG CODE 6560-01-!5

40 CFR Part 52

Approval and Promulgation of
Implementation Plans; Approval of
Revision of the Commonwealth of .
Pennsylvania State Implementation’
Plan

AGENCY: Environmental Protection
Agency.
ACTION: Final Rule.

SUMMARY: This notice announces the
Administrator's approval of an
amendment to the Commonwealth of
Pennsylvania’s air pollution control
regulations as a revision to the Plun
submitted by the Commonwealth of

_ Pennsylvania. The amendment provides

for improved administrative procedures,
creates a stationary air contamination
source perniit system, provides
additional remedies for abating air
pollution, defines the relationship
between the Clean Air Act and local
ordinances, and imposes penalties for
violation of the Act.

EFFECTIVE DATE: Immediately upon .

_publication of this notice.

ADDRESSES: Copies of the amended
regulations and associated support
matetial are available for public ,
inspection during normal busingss haurs
at the following locations:

U.S. Environmental Protection Agency,
Region 111, Curtis Building, Tenth
Floor, Sixth and Walnut Streets,
Philadelphia, Pennsylvania 19108,
Attn,: Patricia Sheridan.

Pénnsylvania Bureau of Air Pollution
Control, Fulton Building, 18th Floor,
200 North Third Street, Hamsburg.
Pennsylvania 17120,

Public Information Reference Unit,
Room 2922, EPA Library, U.S.
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C.
20460.

FOR FURTHER INFORMATION CONTACT:

Patricia Sheridan, U.S. Environmental

Protection Agency, Region III, Curtis

Building, Tenth Floor, Sixth and Walnhut

Streets, Philadelphia, Pennsylvania

- 19106, (215) 597-8176.

SUPPLEMENTARY INFORMATION: ‘
1. Background

On December 11, 1972, the
Commonwealth of Pennsylvanta .
submitted an amendment to the State
Implementation Plan pertaining to
miscellaneous non-regulatory revisions. .
Inadvertently, the Administrator had
never formally approved this

' amendment as a revision. However, the

March 2, 1976 Notice of Rulemaking (41
FR 8956) erroneously listed this
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amendment as part of the State
Implementation Plan under 40 CFR
Paragraph 52.2020[c){10). The erroneous
entry was subsequently rescinded on
December 6, 1976 {41 FR 53326).
Included in the proposed amendment
are regulations for the powers and
" duties of the Department of
Environmental Resources, the
Environmental Quality Board, and the
Environmental Hearing Board. Also
included are regulations governing -
permits, disposition of fines, civil
remedies, powers reserved to political
subdivisions, construction, and
variances. The Environmental Protection
Agency’s initial evaluation determined
that the revision is approvable provided
that the granting of the variance is
consistent with 40 CFR Part 51.

The Regional Administrator invited
comments in the notice published in the
Federal Register on January 13, 1978 {43
FR 1967). A 30-day public comment

" period was provided.

II. Public Comments

No comments were received during -
the 30-day public comment period.

IIl. EPA’s Evaluation

The amendment submitted by the
Commonwealth of Pennsylvania meets
the criteria for Section 110(a)(2){A)-{H)
of the Clean Air Act-and 40 CFR Part
51.4, Public Hearings; § 51.5, Submittal

" of Plans; preliminary review of plans;
§ 51.6, Revisions; and § 51.11, Legal
Authority. . '

IV. Final"Action

In view of this evaluation, the
Administrator approves the above-
described amendment pertaining to
miscellaneous non-regulatory revisions.
This amendment provides for improved
administrative procedures, creates a
stationary air contamination source
permit system, provides additional
remedies for abating air pollution,
defines the relationship between the
Clean Air Actand local ordinances, and
imposes penalties for violations of the
Act. -

Under Executive Order 12044 EPA is
reguired fo judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized”. I
have reviewed this regulation and
determined that it is a specialized
reguldtion not subject to the procedural
requirements of Executive Order 12044.

Authority: 42 U.S.C. 7401.

Dated: April 13, 1979.
Douglas M. Costle,
Administrator.

Part 52 of Title 40, Code of Federal
Regulations is amended as follows:

Subpart NN—Pennsylvania

" 1. In Section 52.2020 Identification of
Plan.

* * * &® *

(c) The plan revisions listed below
were submitted on the date specified

{16) revisions submitted by the

Commonwealth of Pennsylvania on

_December 11, 1972 amending regulations
for the powers and duties of the
Department of Environmental
Resources, the Environmental Quality
Board and the Environmental Hearing
Board.

* L3 * * -

(FRL 1206-2]
[FR Doc. 75-12301 Filed 4-205%; £:45 am)
BILLING CODE 6560-01-M

40 CFR Part 65

Duke Power Co., Belews Creek Steam
Station; Approval of a Delayed
Compliance Order Issued by North
Carolina Environmental Management
Commission

AGENCY: Environmental Protection
Agency.
ACTION: Final Rule.

SUMMARY: The Administrator of EPA
hereby approves a Delayed Compliance
Order issued by the North Carolina
Environmental Management -
Commission to Duke Powér Co., Belews
Creek Steam Station. The Order requires
Duke Power Company to bring air
emissions from its Belews Creek, Unit
No. 2 at Walnut Cove, North Carolina,
into compliance with 15 NCAC 2D .0503
and .0521 air pollution control
regulations contained in the federally
approved North Carolina State
Implementation Plan (SIP). Because of
the Administrator's approval, Duke
Power Company's compliance with the
Order will preclude suits under the
federal enforcement and citizen suit

-provisions of the Clean Air Act for
violation{s) of the SIP regulations
covered by the Order during the period
the Order is in effect.

DATES: This rule takes effect on April 23,
1979.

FOR FURTHER INFORMATION CONTACT:
Floyd Ledbetter, Air Enforcement
Branch, U.S. Environmental Protection
Agency, Region IV, 345 Courtland Street,

N.E., Atlanta, Georgia 30308, Telephone
Number: (404) 881-4298.

ADDRESSES: A copy of the State Delayed
Compliance Order, any supporting
material, and any comments received in
response to a prior Federal Register
notice proposing approval of the Order
are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region IV, Air Enforcement
Branch, 345 Courtland Street, NE.,
Atlanta, Georgia 30308.

SUPPLEMENTARY INFORMATION: On
January 23, 1979, the Regional
Administrator of EPA’s Region IV Office
published in the Federal Register, Vol.
44, No. 16, p. 4736, a notice proposing
approval of a delayed compliance order
issued by the North Carolina
Environmental Management
Commission to Duke Power Company,
Belews Creek Steam Station. The notice
asked for public comments by February
22,1979, on EPA’s proposed approval of
the Order. No public comments were
received in response to the proposal
notice.

Therefore, the delayed compliance
order issued to Duke Power Company is
approved by the Administrator of EPA
pursuant to the authority of section
113(d){2) of the Clean Air Act, 42 U.S.C.
7413{d)(2). The Order places Duke
Power Co., Belews Creek Steam Station
on a schedule to bring its Unit No. 2 into
compliance as expeditiously as
practicable with 15 NCAC 2D .0503 and
.0521, part of the federally approved
North Carolina State Implementation
Plan. The Order also impoeses an interim
particulate emission limit of 1.0 pounds
per million BTU and an interim visible
emission limit not to exceed 60% opacity
averaged over any six hour period. If the
conditions of the Order are met, it will
permit Duke Power Co., Belews Creek
Unit 2, to delay compliance with the SIP
regulations covered by the Order until
July 1, 1879. The facility is unable to
comply immediately with these
regulations. -

EPA has determined that its approval
of the Order shall be effective upon
publication of this notice because of the
immediate need to place Duke Power
Co., Belews Creek Unit 2, on a schedule
which is effective under the Clean Air
Act for compliance with the applicable
requirement(s} in the North Carolina
State Implementation Plan.

Authority: 42 U.S.C. 7413(d). 7601.

Dated: April 4, 1579.

Douglas M. Costle,
Admivstrator

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
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Federal Regulations is amended.as

follows: o R

PART 65—DELAYED COMPLIANCE

ORDERS ot .
-1. By adding the following entry to the

table in § 65.381: -

§65.381 EPA approval of State delayed
compliance orders issued to major
statjonary sources.

* * * * *

—_—

Location

Order Number _ involved

SIP regulfation(s) Dateof FR  Final com;;iiance

proposal date

* ) - -

Duke Power Co., Belews

Walnut Cove, NC..... DCO-78-54

. + . e

..0503  Jan. 23, 1979.... July 1, 1979.
0521

- » . 3

Creek Steam Station Unit 2.
. . ..
* * * * *
[FRL 1093-1)

{FR Doc. 789-12447 Filed 4-20-70; 8:45 am]
BILLING CODE 6560-01-M ’

40 CFR Part 65

Columbus Forest Industries; Approval
of a Delayed Compliance Order Issued
by the North Carolina Environmental
Management Commission

AGENCY: Environmental Protection
Agency. -
ACTION: Final rule.

SUMMARY: The Administrator of EPA
hereby approves a Delayed Compliance -
Order issued by the North Carolina
Environmental Management’
Commission to Columbus Forest

Industries. The Order requires the-
Columbus Forest Industries to bring air
emissions from its wood waste.boiler at .
Riegelwood, North Carolina, into
compliance with North Carolina air
pollution control regulations contained
in the federally approved North Carolina
State Implementation Plan {SIP). -
Because of the Administrator's
approval, Columbus Forest Industries
compliance with the Order will preclude
suits under the federal enforcement and
citizen suit provisions of the Clean Air
Act for violation(s) of the SIP
regulations covered by the Order during
the period the Order is in effect.

DATE: This rule takes effect on April 23, _
1979. ’

FOR FURTHER INFORMATION CONTACT:
Floyd Ledbetter, Air Enforcement
Branch, U.S. Environmental Protection

Agency, Region IV, 345 Courtland Street

-N.E., Atlanta, Georgia 30308, Telephone
- Number: (404) 881~-4298.

ADDRESS: A copy of the State Delayed
Compliance Order, any supporting
material, and any comments received in
response to a prior Federal Register
notice proposing approval of the Order
are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region IV, Air Enforcement
Branch, 345 Courtland Street N.E.,
Atlanta, Georgia 30308.

SUPPLEMENTARY INFORMATION: On
January 23, 1979, the Regional
Administrator of EPA’s Region IV Office
published in the Federal Register, Vol. -
44, No. 16, pg 4735, a notice proposing
approval of a delayed compliance order
issued by the North Carolina
Environmental Management
Commission to Columbus Forest
Industries. The notice asked for public
comments by February 22, 1979, on
EPA'’s proposed approval of the Order.
No public comments were received in
response to the proposal notice.

Therefore, the delayed compliance
order issued to Columbus Forest
Industries is approved by the
Administrator of EPA pursuant to the

-authority of Section 113(d)(2) of the
Clean Air Act, 42 U.S.C. 7413(d}(2). The
Order places Columbus Forest ‘

_Industries on a schedule to bripg its
wood waste boiler into compliance as
expeditiously as practicable with 15
NCAC 2D .0504, part of the federally
approved North Carolina State

" Implementation Plan. The Order also

imposes interim particulate emissions of
0.89 pounds/million BTU and a visible
emission of 20% opacity.

If the conditions of the Order are met,
it will permit Columbus Forest
Industries to delay compliance with the
SIP regulations covered by the Order
until June 30, 1979. The facility is unable
to comply immediately with these
regulations.

EPA has determined that its approval
of thie Order shall be effective upon
publication of this notice because of the
immediate need to place Columbus
Forest Industries on a schedule which is
effective under the Clean Air Act for
compliance with the applicable
requirement(s) in the North Carolina
State Implementation Plan. :

Authority: 42 U.S.C. 7413(d), 7601.
Dated: April 4, 1979,

Douglas M. Costle,

Administrator.

In consideration of the foregoing, -
Chapter 1 of Title 40 of the Code of
Federal Regulations is amiended as
follows:

.PART 65—DELAYED COMPLIANCE'
ORDERS

1. By adding the following entry to the
table in § 65.381:

§65.381 EPA approval of State delayed
compliance orders issued to major
stationary sources.

* N * * *

. * -

R SIP regulation(s) Date of FR  Final compliance
Source Location Order Number involved . proposal date
* - » « N ” » L]
" Columbus Forest Industries—. Rieglewood, NC e DCO=78-44.csrrrsns . 0504  Jan. 23, 1979.... Juno 30, 1970

* . .,

* * * + T
[FRL 1092-6] ‘ ‘
[FR Doc. 78-12448 Filed 4-20-78; 845 am)] »

BILLING CODE €560-01-M
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40 CFR Part 65

E. J. Snyder & Co., Inc.; Approval of a
Delayed Compliance Order Issued by
. the North Carolina Environmental
Management Commission

AGENCY: Environmental Protection
Agency. -
ACTION: Final rule.

SUMMARY: The Administrator of EPA

hereby approves a Delayed Compliance

Order issued by the North Carolina
. Environmental Management
. Commission to E. ]. Snyder and
Company, Inc. The Order requires E. J.
Snyder and Company, Inc.,to bring air
emissions from its two Fabcon tenter
frames in Complex B at Albemarle,
North Garolina, into compliance with 15
NCAG 2D .0521 air pollution control
regulations contained in the federally
approved North Carolina State
Implementation Plan (SIP). Because of
the Administrator's approval, E. J.
Snyder and Company, Inc., compliance
with the Order will preclude suits under
the federal enforcement and citizen suit
provisions of the Clean Air Act for
violation(s) of the SIP regulations
covered by the Order during the period
the Order is in effect.
DATE: This rule takes effect on April 23,
1979.

FOR FURTHER INFORMATION CONTACT:
Floyd Ledbetter, Air Enforcement
Branch, U.S. Environmental Protection
Agency, Region IV, 345 Courtland Street,
N.E,, Atlanta, Georgia 30308, Telephone
Number: (404) 881-4298.

ADDRESS: A copy of the State Delayed
Compliance Order, any supporting
material, and any comments received in
response to a prior Federal Register’
notice proposing approval of the Order
are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region IV, Air Enforcement
Branch, 345 Courtland Street, N.E.,
Atlanta, Georgia 30308,
SUPPLEMENTARY INFORMATION: On
January 17, 1979, the Regional
Administrator of EPA’s Region IV Office
. published in the Federal Register, Vol.
44, No. 12, pg 3527, a notice proposing
_ approval of a delayed compliance order
issued by the North Carolina
Environmental Management
Commission to E. J. Snyder and
Company, Inc. The notice asked for
public comments by February 16, 1979,

on EPA's proppsed approval of the
Order. No public comments were
received in response to the proposal
notice.

Therefore, the delayed compliance
order issued to E. J. Snyder and
Company, Inc., is approved by the
Administrator of EPA pursuant to the
authority of section 113(d)(2) of the
Clean Air Act, 42 U.S.C. 7413(d)(2). The
Order places E. ]. Snyder and Company,
Inc., on a schedule to bring its two
Fabcon tenter frames in Complex B into
compliance as expeditiously as -
practicable with 15 NCAC 2D .0521, part
of the federally approved North
Carolina State Implementatiorr Plan. The
Order also imposes interim visible
emission limits of 60% opacity averaged
over any one hour period.

If the cpnditions of the Order are met,
it will permit E. ]. Snyder and Company,
Inc., to delay compliance with the SIP
regulations covered by the Order until
April 1, 1979. The facility is unable to

EPA has determined that its approval
of the Order shall be effective upon
publication of this notice because of the
immediate need to place E. J. Snyder
and Company, Inc., on a schedule which
is effective under the Clean Air Act for
compliance with the applicable
requirement(s) in the North Carolina
State Implementation Plan.

Authority: 42 U.S.C. 7413(d), 7601.

Dated: April 4, 1979.

Dovxls M. Coatle.
Administraton

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 65—DELAYED COMPLIANCE
ORDERS ’

1. By adding the following entry to the
table in § 65.381:

§65.381 EPA approval of State delayed
compliance orders issued to major

comply immediately with these stationary sources.
regulations. e 4 .
§P tegutationfs) Da2ofFR  Final compliance
Sourco Locstion Ocder Number frresieed propesat date
- . - L - ’ -

€. J. Snyder and Co., Inc. Ath

. » .

DCO-78-45 creessace

0521 Jan. 17,1679 Apdl1,1979,

- . * -

* * * * *

[FRL 1082-8)
{FR Doc. 78-12449 Filed 4-20-79; &:45 am]
BILUNG CODE 6560-01-M

40 CFR Part 65

Westvaco Corp.; Approval of a
Delayed Compliance Order Issued by
the South Carolina Department of
Health and Environmental Control,
North Charleston, S.C.

AGENCY: Environmental Protection

"Agency.

ACTION: Final rule.

SUMMARY: The Administrator of EPA
hereby approves a Delayed Compliance
Order issued by the South Carolina
Department of Health and
Environmental Control to Westvaco
Corporation, North Charleston, S.C. The
Order requires the company to bring air’

" emissions from its lime kilns numbered

1, 2, and 3 and recovery furnaces
numbered 6, 7, and 8 at North

Charleston, South Carolina, into
compliance with applicable air pollution
control regulations contained in the
federally approved South Carolina State
Implementation Plan (SIP). Because of
the Administrator’s approval, Westvaco
Corporation's compliance with the
Order will preclude suits under the
federal enforcement and citizen suit
provisions of the Clean Air Act for
violation(s) of the SIP regulations
covered by the Order during the period
the Order is in effect.

DATE: This rule takes effect on April 23,
1979.

FOR FURTHER INFORMATION CONTACT:
Mr. Bert Cole, Air Enforcement Branch,
U.S. Environmental Protection Agency,
Region IV, 345 Courtland Street, NE.,
Atlanta, Georgia 30308, Telephone
Number: (404) 881-4298.
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ADDRESS: A copy of the State Delayed
Compliance Order, any supporting
material, and any comments received in
response to a prior Federal Register
notice proposing approval of the Order
are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region IV, Air Enforcement
Branch, 345 Courtland Street, N.E,,
Atlanta, Georgia 30308.
SUPPLEMENTARY INFORMATION: On
January 31, 1979, the Regional
Administrator of EPA’s Region IV Office
published in the Federal Register, 44 FR
6154, a notice proposing approval of a
delayed compliance order issued by the
_South Carolina Department of Health
and Environmental Control to Westvaco
corporation, North Charleston, S.C. The
notice asked for public comments by
March 2, 1979, on EPA's proposed
approval of the Order. No public
comments were received in response to
the proposal notice.

Therefore, the delayed comphance
ordér issued to Westvaco Corporation is
approved by the Administrator of EPA
pursuant to the authority of Section
113(d)(2) of the Clean Air Act, 42 U.S.C.
7413(d)(2). The order places Westvaco
Corporation on a schedule to bring its
lime kilns numbered 1, 2, and 3 and

recovery furnaces numbered 6, 7, and 8

into.compliance as expeditiously as
practicable with South Carolina Air--
Pollution Regulation 62.8; Standard No.
5, Section II, part of the federally .
approved South Carolina State
Implementation Plan. The Order also
imposes interim requirements which
meet Sections 113(d)(1](c] and 113(d)(7)
of the Act, and emission monitoring and
reporting requlrements

If the conditions of the Order are met,
it will permit Westvaco Corporation to
delay compliance with the SIP
regulations covered by the Order until
June 15, 1979. The facility is unable to

comply immediately with these —

regulations.

EPA has determined that its approval
of the Order shall be effective upon
publication of this notice because of the
immediate need to place Westvaco .
Corporation on a schedule which is
effective under the Clean air Act for
compliance with the applicable
requirement(s) in the South Carolma
State Implementation Plan.

l

Authority: 42 U.S.C. 7413(d), 7601.
Dated: April 2, 1979. -
Douglas M. Costle,

Administrator.

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 65—DELAYED COMPLIANCE
ORDERS

1. By adding the following entry to the
table in § 65.451:

§65.451 EPA approval of State delayed
compliance orders Issued to major
stationary sources

* * * * *

Source Location Order Number  SIP regulation(s) -Date of FR  Final complianco

: involved proposal date

Ed - » L) ’ . »

Corporation. North Charlest DCO-78-40...0ouccc . 62,6, Standard  Jan. 31, 1979.... June 15, 1079,
. SC. ~ No. 5,
- Section 11

» e M 3 - » » . .

[FRL 1089-8] material, and any comments received in

[FR Doc. 79-12442 Filed 4-20-79; 8:45 am]
BILLING CODE 6560-01-M .

40.CFR Part 65

Knoxville Iron Co.; Approval of a

Delayed Compliance Order Issued by

the Department of Air Pollution
Control, Knox' County, Tenn. -

AGENCY: Environmental Protectxon
"Agency.

ACTION: Final rule:

SUMMARY: The Adminigtrator of EPA
hereby approves a Delayed Compliance
Order issued by the Department of Air
Pollution Control, Knox County, Tenn.,
to Krioxville Iron Co. The Order requires
the Knoxville Iron Co. to bring air”
emissions from its gray iron foundry at
Knoxville, Tenn., into compliance with
the Knox County air pollution control
regulations contained in the federally
approved Tennessee State
Implementation Plan (SIP). Because of
the Administrator’s approval, Knoxville
Iron Co.’s-compliance with the Order
will preclude suits under the federal
enforcement and citizen suit provisions

" of the Clean Air Act for violation(s) of

the SIP regulations covered by the order
during the périod the Order is in effect.

DATE: This rule takes effect'on Apnl 23,
1979.

_FOR FURTHER INFORMATION CONTACT:
* Mr. Bert Cole, Air Enforcement Branch,

U.S. Environmental Protection Agency,
Region IV, 345 Courtland Street, N.E.,

‘Atlanta, Georgia 30308, telephone No.

(404) 881-4298.

_ ADDRESS: A co‘by of the Local Delayed

Compliance Order, any supporting

response to a prior Federal Register
notice proposing approval of the order
are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region 1V, Air Enforcement
Branch, 345 Courtland Street, N.E,,
Atlanta, Georgia 30308.

SUPPLEMENTARY INFORMATION: On
December 5, 1978, the Regional
Administrator of EPA’s Region 1V Offico.
published in the Federal Register, 43 FR
56913, a notice proposing approval of a
delayed compliance order issued by the
Department of Air Pollution Control,
Knox County, Tenn., to Knoxville Iron
Co., Knoxville, Tenn. The notice asked

- for public comments by January 4, 1979,

on EPA’s proposed approval of the
Order. No public comments were
received in response to the proposal
notice.

Therefore, the delayed compliance
order issued to Knoxville Iron Co. is
approved by the Administrator of EPA
pursuant to the authority of section
113(d)(2) of the Clean Air Act, 42 U.S.C.
7413(d)(2). The Order places Knoxville
Iron Co. on a schedule to bring its gray
iron foundry into compliance as
expeditiously as practicable with the
Knox County Air Pollution Control
Regulations, part of the federally
approved Tennessee State
Implementation Plan. The Order also
imposes interim requirements which
meet Sections 113(d)(1)(c) and 113(d)(?)
of the Act, and emission monitoring and
reporting requirements,

If the conditions of the Order are met,
it will permit Knoxville Iron Co. to delay
compliance with the SIP regulations
covered by the Order until May 1, 1979,
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The facility is unable to comply
immediately with these regulations.

EPA has determined that its approval
of the order shall be effective upon
publication of this notice because of the
immediate need to place Knoxville Iron
Co. on a schedule which is effective
under the Clean Air Act for compliance
with the applicable requirement(s) in the
Tennessee State Implementation Plan.

Authority: 42 U.S.C. 7413(d), 7601.
Dated: April 10, 1979.

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 65—DELAYED COMPLIANCE
ORDERS

1.By adding the following entry to the
table in § 65.471:

§ 65.471 EPA Approval of State delayed
compliance orders issued to major

Dauglas M. Costle, stationary sources.
Administrator. h * * * « *
i SiP regulation{s) Datoc!FR Fria)
Source Location Order Number involved progosal dalo
- * * - - L -
Knoxville tron Co. Knoxville, Tenn OC0-78-34 §§17.0, 19.0, Deoc. 5, 1978, May 1, 1979,
and 22.0
Knox County
Alr Polluton
Control Regs.
* * * . - -« -
* o * * Agency, Region IV, 345 Courtland Street,
[FRL1095-2] N.E.,, Atlanta, Georgia 30308, telephone

{FR Doc. 78-12413 Filed 4-20-78; 8:45 am}
BILLING CODE 6560-01-M

Alabama Kraft Co.; Approval of a
Delayed Compliance Order Issued by
the Alabama Air Pollution Control
Commission

40 CFR Part 65

AGENCY: Environmental Protection
Agency.
ACTION: Final Rule.

SUMMARY: The Admiinistrator of EPA
hereby approves a Delayed Compliance
Order issued by the Alabama Air
Pollution Control Commission to the

- Alabama Kraft Company. The Order
requires the Alabama Kraft Company to
bring air emissions from its wood waste
boiler at Cottonton, Alabama, into
compliance with-air pollution control
regulations contained in the federally
approved Alabama State
Implementation Plan (SIP). Because of
‘the Administrator's approval, Alabama
Kraft Company’s compliance with the
Order will preclude suits under the
federal enforcement and citizen suit
provisons of the Clean Air Act for
violation(s) of the SIP regulations
covered by the order during the penod
the Order is in effect.

DATES: This rule takes effect on April 23,
1979.

FOR FURTHER INFORMATION CONTACT:
Robert R. Geddis, Air Enforcement
Branch, U.S. Environmental Protection

No. (404) 881-4253.

ADDRESSES: A copy of the State Delayed
Compliance Order, any supporling
material, and any comments received in
response to a prior Federal Register
notice proposing approval of the Order
are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region IV, Air Enforcement
Branch, 345 Courtland Street, N.E.,
Atlanta, Georgia 30308,

SUPPLEMENTARY INFORMATION: On
August 10, 1978, the Regional
Administrator of EPA's Region IV Office
published in the Federal Register, Vol.
43, No. 155, a notice proposing approval
of a delayed compliance order issued by
the Alabama Air Pollution Control
Commission to the Alabama Kraft
Company. The notice asked for public
comments by September 11, 1978, on
EPA’s proposed approval of the Order.

Therefore, the delayed compliance
order issued to the Alabama Kraft
Company is approved by the
Administrator of EPA pursuant to the
authority of Section 113(d)(2) of the
Clean Air Act, 42 U.S.C. 7413(d)(2). The
Order places the Alabama Kraft
" Company on a schedule to  brings its
wood waste boiler into compliance as -
expeditiously as practicable with
Alabama Air Pollution Control
Regulation 4.8.2, part of the federally
approved Alabama State
Implementation Plan. The Order also
imposes interim requirements which
meet Sections 113(d)(1)(c) and 113{d)(7)
of the Act, and emission monitoring and
reporting requirements.

If the conditions of the Order are met,
it will permit the Alabama Kraft
Company to delay compliance with the
SIP regulations covered by the Order
until July 1, 1979. The facility is unable
to comply immediately with these’
regulations.

EPA has determined that its approval
of the Order shall be effective upon
publication of this notice because of the
immediate need to place the Alabama
Kraft Company on a schedule which is
effective under the Clean Air Act for
compliance with the applicable
requirement(s) in the Alabama State
Implementation Plan.

Authority: 42 U.S.C. 7413(d), 7601.

Dated: April 5, 1979.

Douglas M. Coatle
Admintstrotos

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 65—DELAYED COMPLIANCE
ORDERS

1. By adding the following entry to the
table in § 65.51:

§65.51 EPA Approval of State delayed
complaince orders issued to ma]or

No public comments were received in stationary sources.
response to the proposal notice. DR * «
SiP roguiaton({s) DateofFR Fmnal compliance
Source Locaton Oxder biurrbor Irichied propesal date

- - * - - -
Alabama Kraft Comp c A DCO-78-14 Soction 482 Aug. 10,1078... July 1, 1979.

L] L] . » - -
* * * * LN h
{FRL 1095-6) -

{FR Doc. 75-12434 Filed 4-20-78: 8:45 am}
BILLING CODE 6560-01-H
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40 CFR Part 65

Camp Lejeune Marine Corps Base; °
Approval of a Delayed-Compliance
Order Issued by the North Carolina
Environmental Management
Commission -

AGENCY: Environmental Protection
Agency. '
ACTION: Final rule.

SUMMARY: The Administrator of EPA
hereby approves a Delayed Compliance

" Order issued by the North Carolina
Environmental Managemént’
Commission to Camp Lejeune Marine -
Corps Base, The Order requires Camp

_ Lejeune Marine Corps Base to bring air
emissions from its four coal fired boilers
‘at the central heating plant located in
Camp Lejeune, North Carolina, into
compliance with 15 NCAC 2D .0503 and
.0521"air pollution control regulations
contained in the federally approved
North Carolina State Implementation -
Plan {SIP). Becauseof the
Administrator's approval, Camp Lejeune
Marine Corps Base’s compliance with -
the Order will preclude suits under the
federal enforcement and citizen suit
provisions of the Clean Air Act for
violation(s) of the SIP regulations
covered by the Order during the period
the Order is in effect.

DATES: This rule takes effect on Apnl 23,
1979.

FOR FURTHER INFORMATION CONTACT:
Floyd Ledbetter, Air Enforcément
Branch, U.S. Environmental Protection
Agency, Region IV, 345 Courtland Street,
N.E., Atlanta, Georgia 30308, telephone
number (404) 881-4298.

ADDRESSES: A copy of the State Delayed
Compliance Order, any supporting .
material, and any comments received in
response to a prior Federal Register
notice proposing approval of the Order
- are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region IV, Air Enforcement
Branch, 345 Courtland Street, N.E,, _
Atlanta, Georgia 30308.

SUPPLEMENTARY. INFORMATION: On
January 17, 1979, the Regional
Administrator of EPA’s Region IV Office
.. published in the Federal Register, Vol.
44, No. 12, p. 3528, a notice proposing
approval of a delayed compliance order
issued by the North Carolina
Environmental Management
Commission to Camp Lejeune Marine
Corps Base. The notice asked for public
comments by February 16, 1979, on
EPA'’s proposed approval of the Order.
No public comments were received in -

r

response to the proposal notice.
Therefore, the delayed compliance
order issued to Camp Lejeune Marine
Corps Base is approved by the
Administrator of EPA pursuant to the
authority of section 113(d)(2) of the
Clean Air Act, 42 U.S.C. 7413(d)(2). The
Order places Camp Lejeune Marine
Corps Base on a schedule to bring its
four coal fired boilers at the central
heating plant into compliance as
expeditiously as practicable with 15
NCAC 2D .0503 and .0521, part of the

federally approved North Carolina State

Implementation Plan. The Order also
imposes interim particulate emission
limits of 0.72 pounds per million BTU

. and interim opacity limits of 70% opacity

aggregate of'more than five minutes in
any one hour. If the conditions of the
Order are met, it will permit Camp
Lejeune Marine Corps Base to delay
compliance with the SIP regulations
covered by the Order until June 30, 1979.
The facility is unable to comply
immediately with these regulations.

of the Order shall be effective upon
publication of this notice because of the
immediate need to place Camp Lejeune

* Marine Corps Base on a schedule which

is effective under the Clean Air Act for
compliance with the applicable
requirement(s) in the North Carolina
State Implementation Plan.

Authority: 42 U.S.C. 7413(d), 7601.

Dated: April 4, 1979.
Douglas M. Costle,
Administrator.

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of .
Federal Regulations is amended as
follows:

PART 65—DELAYED COMPLIANCE
ORDERS

1. By adding the following entry to the
table in § 65.381:

§65.381 EPA Approval of State delayed
compliance orders issued to major
stationary sources.

EPA has determined that its approval ~ + % * *
- SIP regulation(s) Date of FR  Final compliarico
~ Source Location Order Number Involved proposal date
. * N . N ‘.
0503 Jan. 17, 1979... June 30, 1079,

Camp Lejeune Marine Corps  Camp Lejeune, N.C.. DCO-78-47....ccuvvinns
Base. ’

* * *

0521

* * *

* * *

%
*

{FRL 1093-3] )
[FR Doc. 78-12445 Filed 4-20-79; 8:45 am]
BILLING CODE 6560-01-M

40 CFR Part 65.

Champion International Corp.;
Approval of a Delayed Compliance
Order Issued by the Lawrence County,
Board of Health

AGENCY: Environmental Protectxon
Agency.
ACTION: Final rule.

SUMMARY: The Administrator of EPA
hereby approves’a Delayed Compliance
Order issued by the Lawrence County,
Alabama, Board of Health to the
Champion International Corporation.
The Order requires the company to
bring air emissions from its wood waste
boiler at Courtland, Alabama into
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compliance with air pollution control
regulations contained in the federally
approved Alabama State
Implementation Plan (SIP). Because of
the Administrator’s approval, the
Champion International Corporation’s
compliance with the Order will preclude
suits under the federal enforcement and
citizen suit provisions of the Clean Air
Act for violation(s) of the SIP
regulations covered by the Order during
the period the Order is in effect.

DATE: This rule takes effect on April 23,
-1979. R
FOR FURTHER INFORMATION CONTACT:
Robert R. Geddis, Air Enforcement -
Branch, U.S. Environmental Protection
Agengy, Region IV, 345 Courtland Street,
- N.E,, Atlanta, Georgia 30308, telephone
No. {404) 881-4253.

ADDRESS: A copy of the State Delayed
Compliance Order, any supporting

- material, and any comments received in
response to a prior Federal Register
Notice proposing approval of the Order
are available for public inspection and
copying during normal business hours
at: U.S. Environmental Protection
Agency, Region IV, Air Enforcement
Branch, 345 Courtland Street, N.E.,
Atlanta, Georgia 30308

: SUPPLEMENTARY INFORMATION: On .
Monday, October 2, 1978, the Regional
Administrator of EPA’s Region IV Office
published in the Federal Register, 43 FR
45406, a notice proposing approval of a
delayed compliance order issued by the
Lawrence County, Alabama, Board of
Health to the Champion International
Corporation. The notice asked for public
comments by November 1, 1978, on
. EPA’s proposed approval of the Order.
No public comments were received in
response to the proposal notice.
~Therefore, the delayed compliance
order issued to the Champion
International Corporation is approved
by the Administrator of EPA pursuant to
the authority of Section 113(d)(2) of the

Clean Air Act, 42 U.S.C. 7413(d)(2). The
Order places the Champion
International Corporation on a schedule
to bring its wood waste boiler at
Courtland, Alabama into compliance as
expeditiously as practicable with
Alabama Air Pollution Control
Regulation 4.8.2, part of the federally
approved Alabama State
Implementation Plan. The Order also
imposes interim requirements which
meet sections 113(d)(1)(C) and 113(d)(7)
of the Act, and emission monitoring and
reporting requirements.

If the conditions of the Order are met,
it will permit the Champion
International Corporation to delay
compliance with the SIP regulations
covered by the Order until June 30, 1979.
The facility is unable to comply
immediately with these regulations.

EPA has determined that its approval
of the Order shall be effective upon
publication of this notice because of the
immediate need to place the Champion
International Corporation on a schedule
which is effective under the Clean Air
Act for compliance with the applicable
requirement(s) in the State
Implementation Plan.

Authority: 42 U.S.C. 7413(d), 7601.
Dated: April 4, 1979.

Douglas M. Costle,
Administraton

In consideration of the foregoing,
Chapter 1 of Title 40 of the Code of
Federal Regulations is amended as
follows:

PART 65—DELAYED COMPLIANCE
ORDERS

1. By adding the following entry to the
table in § 65.51:

§65.51 EPA approval of State delayed
compliance orders Issued to major
stationary sources.

* * * * *

SIP rogulation{s) Dateof FR  Final compiance
nvolved propossl da's

Source Location Order Number
-~ - . * - L] L]
Champion Intemational Courtland, Ala DCO-78-21 Section 4.8.2.... Oct 2, 1978 ... Juno 30, 1979,
Corporation. =
* - - - L] *» .
* Tx * * *
[FRL 1033-2] -

[FR Doc. 79-12446 Filed $-20-79; 8:35am] .
BILLING CODE 6560-01-}

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 105-64

Regulations Implementing the Privacy
Act of 1974; Exemption of Records
Systems

AGENCY: General Services
Administration.
AcTioN: Final rule. 23

SUMMARY: This regulation exempts
criminal investigation files in the system
of records GSA/ADM-24, Investigation
and Personnel Security Case Files, and
the system of records GSA/PBS-3,
Incident Reporting System, from the
provisions of the Privacy Act 0f1974 (5
U.S.C. 552a), with certain exceptions,
and makes other editorial changes.
These changes are made to maintain the
efficiency and integrity of the
investigations conducted by GSA.
EFFECTIVE DATE: April 23,1979.

FOR FURTHER INFORMATION CONTACT:
-Rebecca Thompson, Administration and
Records Division, Office of General
Counsel (202-566-1460).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking on this matter
appeared in the Federal Register on
September 22, 1978 (43 FR 43048). The
regulation applies a general Privacy Act
exemption to the system of records
GSA/ADM-24, Investigation and
Personnel Security Case Files, and a
specific Privacy Act exemption to the
systém of records GSA/PBS-3, Incident
Reporting System. This amendment is
consistent with the expanded criminal
and civil investigation and law
enforcement responsibilities of the
Office of Investigations of the GSA
Office of Inspector General and the
Federal Protective Service of the GSA
Public Buildings Service. Interested
parties were given the opportunity to
submit, no later than QOctober 23, 1978,
written comments on the proposed
amendments. No unfavorable comments
have been received. The proposed
changes hereby are adopted. The final
rule is set forth below: ~

The table of contents for Part 105-64
is amended by deleting two entries as
follow:

Sec.
105-64.602-1 [Deleted]
105-64.602-2 [Deleted]
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Subpart 105-64.3—Individual access
to Records

Section 105-64.302-3 is revised to read
-as follows: «

-§ 105-64.302-3 Waiver of fee.

The system manager shall make one
copy of a record, up to 50 pages,’
available without charge to a requester
who is an employee of GSA. The system
manager may waive the fee requirement
for any requester if the cost of collecting
the fe? is an unduly large part of or

greater than the fee, or when furnishing ~

the record without charge conforms to
generally established business custom
oris in the public interest.

Subpart 105-64.5—Report on New
Systems and Alteratlon of Enstmg
Systems

1. Section 105-64.501 is revised to read
as follows:

§ 105-64.501 Reporting requirement.

(a) No later than 90 calendar days
prior to the establishment of a new
system of records, the prospective
system manager shall notify the .
Controller-Director of Administration of
the proposed new system. The ]
prospective system manager shall
include with the notification' a complete
description and a justification'for each
system of records that the system
manager proposes to establish. If the
Controller-Director of Administration
determines that the establishment of the
proposed system is in the best interest
of the Government, the Controller-
Director of Administration will submit,
no later than 60 calendar daysprior to
the establishment of that system of.
records, a report of the proposal to the
President of the Senate, the Speaker of
the House of Representatives, and the
Director of the Office of Management

. and Budget for-their evaluation of the
probable or potentlal effect of that
proposal on the privacy and other .
personal or property rights of
individuals.

(b) No later than 90 calendar days
prior to the alteration of a system of
records, the system manager responsible
for the maintenance of that system of
records shall notify the Controller-
Director of Administration of the
proposed alteration. The system
manager shall include with the
notification a complete description and
a justification for each system of records
that the system manager proposes to
alter. If the Controller-Director of -
Administration determines that the
proposed alteration is in the best
interest of the Government, the

—

Controller-Director of Administration

. shall submit; no later than 60 calendar

days prior to the establishment of that

alteration, a report of the proposal to the

President of the Senate, the Speaker of~
the House of Representatives, and the
Director of the Office of Management
and Budget for their evaluation of the
probable or potentlal effect of that
proposal ‘on thé privacy and other
personal or property rightsof =«

'mdw1duals

(c) The reports requlred by this
regulation are exempt from reports
control.

2. Section 105-64. 502 is revised to read
as follows: .

§ 105-64.502 Federal Register notice of
establishmenit of new system or alteration
of existing system.

The Controller-Director of
Administration shall publish in the
Federal Register a notice of the

. proposed establishment or alteration of

a system of records when: .

(a) The Controller-Director of ~
Administration receives notice that the
Senate, the House of Representatives,
and the Office of Management and
Budget do not object to the
establishment of a new system of
records or to the alteration of an
existing system of records, or

{(b) No fewer than 30 calendar days
elapse from the date of submission of
the proposal to the Senate, the House of
Representatives, and the Office of
Management and Budget without receipt
by the Controller-Director of
-Administration of an objection to the
proposal.

Subpart 105—64 G—Exemptlons

1. Section 10a—64 601 is rewsed to read
as follows:

§ 105-64.601 General exemptions.

The following systems of records shall
be exempt from all provisions of the
Privacy Act of 1974 with the exception
of subsections (b); (c){1) and (2); -
(e)(4)(A) through (F); (e}(6). (7). (9), (10),
and (11); and (i) of the act:

{a) Incident Reporting System, GSA/
PBS-3.

(b) Investigation and Personnel
Security Case Files, GSA/ADM-24.

The system of records GSA/PBS-3 and

" the criminal investigation case files of

the system of records GSA/ADM-24 are
exempt to the extent that information in

- the systems pertains to the enforcement

of criminal laws, including police efforts
to prevent, control, or reduce crime or to
apprehend criminals; to the activities of
prosecutors, courts, and correctional,

probation, pardon, or parole authorities;
and to (1) information compiled for tho
purpose of identifying individual
criminal offenders and alleged offenders
and consisting only of identifying data
and notations of arrests, the nature and
disposition of criminal charges,
sentencing, confinement, release, and
parole and probation status; (2)
information compiled for the purpose of
a criminal investigation, including -
reports of informants and investigators,
that is associated with an identifiable
individual; or (3) reports identifiable to
an individual compiled at any stage of
‘the process of enforcement of the
criminal laws, from arrest or indictment
through release from supervision, These
systems are exempted to maintain the
efficacy and integrity of the Federal
Protective Service's and the Office of
Investigations’ law enforcement
function.

2. Section 105-64.602-1 is deleted and

made part of § 105-64.602. As revised,
§ 105-64.602 reads as follows:

§ 105-64.602 Specific exemptions.

The following systems of records shall
be exempt from subsections (c)(3); (d):
(e)(1); (e)(4) (G), (H), and (I); and (f) of .

_the Privacy Act of 1974:

(a) Incident Reporting System, GSA/
PBS-3.

{b) Investigation and Personnel
Security Case Files, GSA/ADM-24.

The systems are exempt (1) to the extent
that the systems consist of investigatory
material compiled for law enforcement
purposes; however, if any individual ig
denied any right, privilege, or benefit to
which the individual would otherwise
be eligible, as a result of the
maintenance of such material, such
material shall be provided to such
individual, except to the extent that the

. disclosure of such material would reveal

the identity of a source who furnished
information to the Government under an
express promise that the identity of the
source would be held in confidence, or,
prior to the effective date of this section,
under an implied promise that the
identity of the source would be held in

« confidence and (2) to the extent the

systems consist of investigatory
material compiled solely for the purposa
of determining suitability, eligibility, or
qualifications for Federal civilian
employment, militdry service, Federul
contracts, or access to classified
information, but only to the extent that
the disclosure of such material would
reveal the identity of a source who
furnished information to the .
Government under an express promise
that the identity of the source would bo
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held in confidence, or, prior to the
effective date of this section, under an
implied promise that the identity of the
source would be held in confidence. The
systems have been exempted to
maintain the efficacy and integrity of
lawful investigations conducted
pursuant to the Federal Protective
Service's and Office of Investigations’
law enforcement responsibilities and
responsibilities in the areas of Federal
employment, Government contracts, and
access to security classified information.

3. Sections 105-64.602-1 and 105
64.602-2 are deleted.

§ 105-64.602-1 [Deleted]

§ 105-64.602-2 [Deleted]
(Sec. 205(c), 63 Stat. 390, 40 U.S.C. 496(c); 88

" Stat.1897; (5 U.S.C. 552a))

Note—The General Services
Administration has determined that this
document contains only nonsubstantive
changes 10 a significant regulation and is not
subject to section 2 or 3 of Executive Order
12044.

Dated: April 11, 1979.

Paul E Goulding,
Acting Admimstrator of General Services.

|ADM 7900.4 CHGE2]
|FR Doc. 73-12524 Filed $-20-7% 8:45 am}
BILLING CODE 6820-35-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Public Health Service
42 CFR Part 51f

Project Grants for Genetic Diseases
Testing and Counseling Programs

AGENCY: Public Health Service, HEW.
ACTION: Final rule.

SUMMARY: This document establishes a
regulation for the administration of
project grants for genetic diseases

. testing and counseling services, as

authorized by Title XI of the Public

- Health Service ‘Act. The regulation

provides program requirements for
grantees and potential grantees.
DATE: Effective date April 23, 1979.

For information relating to comments
invited on certain aspects of the

‘regulation see paragraph 1. below.

ADDRESS: Comments must be addressed
to Director, Division of Policy
Development, Bureau of Community
Health Services, HSA, PHS, Department
of Health, Education, and Welfare,
Room 6-17, 5600 Fishers Lane, Rockville,
Md. 20857. -

FOR FURTHER INFORMATION CONTACT:
Audrey Manley, M.D., Acting Chief,

Genetic Services Branch, Office of
Maternal and Child Health, Bureau of
Community Health Services, Room 6-40,
5600 Fishers Lane, Rockville, Maryland
20857, (301—443-1080).

SUPPLEMENTARY INFORMATION: On May
5, 1978, the Secrelary published a Notice
of Proposed Rulemaking (NPRM) to
implement the Genelic Diseases Act,
Title XI of the Public Health Service Act
(42 U.S.C. 300D et seq.). The legislation
authorized the Secretary to make project
grants for the establishment and
operation of testing and counseling
programs for a broad range of genetic
diseases, including sickle cell anemia,
Cooley's anemia, Tay-Sachs disease,
cystic fibrosis, dysautonomia,
hemophilia, retinitis pigmentosa.
Huntington’s chorea, and muscular
dystrophy.

1. Statutory changes afler issuance of
NPRM

After publication of the NPRM (43 FR
19535, May 5, 1978), the Genetic
Diseases Act was amended by Section
205 of Pub. L. 85-826, the “Health
Services and Centers Amendments of
1978." The amendments include the
following:

a. Clarification thal coverage of any
specific genetic disease or group of
diseases is not required bu, rather, that
the genetic conditions listed in the
purpose section of the statute are given
merely as examples. In addition, the
statute was amended to list iwo
additional examples, genetic conditions
leading to mental retardation and
genetically caused mental disorders.

b. The legislation previously
authorized grants only for projects to
establish and operate genetic diseases
testing and counseling programs (section

- 1101{a}). The law now authorizes grants
for projects to plan, as well as to
establish and operate, these programs.

c. Section 1104(c) has been amended
to add a requirement for evaluation of
projects for genetic testing and
counseling services.

d. The legislation was amended to
insure that grants will be permitted on
less than a statewide or regional basis.

In addition to the above provisions,
which will be implemented by this
regulation, the revised statute includes
two amendments which will be carried
out within the Department and,
therefore, will not be addressed in the
regulation. These amendments are:

a. A requirement for the establishment
of an ongoing advisory group to make
recommendations to the Secretary
regarding grants or conlracts for genetic
testing and counseling programs; and

b. A new authority which provides for
the conduct of epidemiological
assessments and surveillance of genetic
diseases, the use of epidemiological data
for the development of effective
programs, and technical assistance to
States for such activities as the
establishment of data collection systems
and the training of appropriate
personnel to carry out this type of
activity.

Thus, in addition to making changes
in response to public.comments received
with respect to the NPRM, the
Department has revised the final
regulation to conform to the statute, as
amended. The major changes are: (1)
Deletion of the proposed requirement
that each project cover, at a minimum,
the nine listed genetic diseases;
comprehensiveness, however, will still
be a significant grant award criterion;
and (2) the addition of provisions
relating to support for planning activities
as part of establishing and operating
genetic testing and counseling projects.

.The statutory revisions which require
evaluation of project activities and
provide for service areas smaller than a
State or region will also be reflected in

" the regulation.

It would be inappropriate to issue a
regulation at this time which does not
carry out the recent statutory
amendments. On the other hand, it
would be unproductive to reissue the
entire regulation as an NPRM and
duplicate the just-completed public
comment phase of regulation
development. This is particularly true in
view of the technical and seli-executing
nature of most of the amendments.
However, in order to avoid any
possibility that the public might be
denied an opportunity to comment on a
matter with respect to which the statute
allows discretion, a comment period is
allowed with respect to the planning
activities now provided for in the final
regulation as a result of the recent
amendments (see § 51£.106(b)).
Comments received not later than June
7,1979 will be considered, and the
regulation will be revised as warranted.

1I. Action and changes based on public
comment.

A summary of the substantive
comments received with respect to the
NPRM, of the Department’s response to
these comments, and of the actions
taken in the regulation, are set forth
below. The comments and responses
have been arranged according to the
order of the issues and proposals which
were set forth in the NPRM.
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1. Diseases to be included in program
coverage

The statute [Sectlon 402 of Pub. L. 94-

278) originally authorized testing and
counseling services for a broad range of
genetic diseases including sickle cell
anemia, Cooley’s anemia, Tay-Sachs
disease, cystic fibrosis, dysautonomia,
hemophilia, retinitis pigmentoga,
Huntington’s chorea, and muscular
dystrophy. As a reasonable means of
carrying out this law, the Secretary
proposed in the NPRM that each project
be required to provide services with,
respect to at least the nine diseases -
listed. The proposal was meant to
provide a minimum basis from which

_ projects would determine the additional
genetic disorders for.which they
,intended to provide services, after

takmg into account the priority needs in ‘

their service areas, the availability of
reliable screening and diagnostic
techniques, and the availability of -
resources, - --

One commenter recommended that
coverage under the program be
determined by requiring services in
categories of genetlc detection, such-as
newborn screening, prenatal screening
(e.g.. blood group factors), prenatal
diagnosis, testing for genetic factors
with respect to handicapping conditions,
"and testing for carrier status. The -
genetic diseases to be covered by each.
project could then be addressed within
these categories of detection-and could
be determined by the need for services
in each project’s service area. As stated
earlier, comprehensiveness will be a
significant criterion in evaluating grant
applications; however, in accordance .
. with the statutory amendments
discussed above, the final regulation has
no requirement for coverage of any
specific genetic disease or group of
diseases. Although the suggestion for.
requiring.services in particular
categories of genetic detection, such as
newborn or prenatal screening, was not
adopted in the format recommended by
the writer, the regulation does require
- that appropriate detection techniques be
employed for a broad range of genetic
diseases (see § 51£.106(a)(1)(i)).

Two commenters objected to the
proposed requirement that each project.
provide services with respect to the nine
diseases, on the basis that it would be
Inefficient to require each project'to
duphcate sophisticated,&xpensive
services which already are available
elsewhere, and stated that a more
reasonable approach would be to'permit
projects to have flexibility in their
operanons regarding establishment,
maintenance, or expansion of services, .

PR . e, i

““or arrangements to refer patients to.

other facilities. As noted earlier, the
requirement that each project provide
services fdr the nine genetic disedses is
not in the final regulation. The final
regulation requires that projects offer «
needed and appropriate genetic -
services, which may be provided
directly or indirectly through - ...,
arrangements with other faciljties [see

§ 51£.106(a)(1)). These requirements are )

flexible; projects may arrange for the -
provision of services by other facilities,
rather than duplicate them. "

2. Essential program services .
It was proposed in the NPRM that

each grantee be required to provide, ata .

minimum, al/ of the following essential
services: (1) Testing and confirmatory
diagnostic procedures, {2) counseling, (3)
referral for medical management, (4}
followup to assure that referrals have
been accomplished, and (5) facilitating
services, such as transportatlon. when ,
needed.

One commenter stated that thls
enumeration of services couldbe -
interpreted to mean that counseling is -
not considered an essential service in a
populatlon-based program such as
newborn screening. The proposed
minimum set of essential services was
stated in the NPRM in narrative style,
and apparently the writer did:not

-understandthat all these services were

considered essential. The final
-regulation requires that counseling be -
provided with respect to any genetic
disease (see, §-51.106(a)(1)(iii}) by-all
projects supported under the Act, -
regardless of the way in which
concerned individuals are identified.
Another writer recommended that the
requirement for “facilitating services”
assure adequate.communication with

non-english-speaking, deaf, or blind -

recipients. This recommendation was:
accepted, and the final regulation -
includes a requirement for facilitating
services, such as transportation of
patients and services of an interpreter,
o ease access to project facilities and
services. These examples are merely
illustrative of facilitating services which
may be provided by a project. (See,

§ 51f.106(a)(1)(v).) -

+ Two commenters objected to the
proposed requirement that services be
made available to all residents of a
project’s service area, and
recommended that this be qualified to -
permit targeting of services to ¢ertdin
high-risk groups. This recommendafion

was not accepfed. The regulation-does-

not,gteciuae?he targeting of services to:
particular high-risk populations in'the

) serﬁce“area'»‘the requirement merely

assures that all the persons in a service
area have an equal opportunity to use

the services of the project.

" Two respondents stated that the

- NPRM did not describe adequately the

genetic services which should be -
proyided by a project, and
recommended that essential genetic
services be specifically defined undep -
broad categories of: (1) Early detection,
(2) carrier detection, (3) counseling, and
{4) diagnosis and monitoring. The
Department agrees that these services
should be included in programs for
genetic testing and counseling. Although
the format and the language of the
recommendation were not adopted, the
final regulation includes requirements -
that all of these types of services be
provided by grantees. (See,
§ 51£.106(a)(1).) ‘
Two commenters stated that the
NPRM did not describe adequately the
educational activities which are
necessary to assure that genetic testing
and counseling services are effectively
provided and used. The final regulation
includes a requnrement that projects.
provide appropriate informational and
educational activities designed to
achieve community understanding,
awareness of the availability of
services, and effective use af the
project’s services. (See, § 51£.100()(9).)
One respondent recommended that
essential services include collaboratipn
between genetic counseling agencios

- and special needs agencies for young

children, because many genetic diseasas
are identified only as a child develops,
and collaboration would maximize the

- use of limited funds. The regulation

includes a broad requxrement that
projects coordinate and integrate project
activities with the activities of other
health programs, including genetic
disease-related programs serving the
same population. (See, § 51£.106{a)(3).)

.The Department has concluded that &

listing of particular agencies, such as
children’s agencies, is therefore

_ unnecessary.

3. Service area

Although the statute is not explicit
with respect to the size of an area to be'
served by a project, it does requlro that
programs be operated primanly in |
conjunction with other existing health
programs, including the Maternal and |
Child Health and Crippled Children's
Services (MCH-CC) programs. In order -
to promote use of the 50 statewide
MCH-CC prograins, the 33 State-
designated, university-based genetic
centers, and the statewide newborn
screening programs, as well as to ,
provide a population base which would’
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maximize the effectiveness of a project
for genetic testing and counseling, the
Secretary proposed that the minimum
service area be no smaller than a State.
Two respondents recommended that
the regulation permit subdivisions of
States which have high density areas
and cohesive health care systems, as
well as regional programs for less
“populous States, to be approvable
“service areas.” The legislation, as
amended, now-makes provision for the
availability of grants on less than a
statewide or regional basis. In
accordance with the new statutory
mandate, the final regulation allows the
Secretary to waive the statewise
requirement for “good cause shown.”
(See, § 51£.106(a)(2).) The regulation
permits the development of regional
pregrams where appropriate. ’

4. Administrative requirements

" One respondent indicated that the
NPRM did not set forth administrative
requirements to implement the statutory
requirement for voluntary participation,
and.noted that this statutory
requirement may conflict with State
laws which mandate newborn
screening. It was.recommended,
therefore, that funds under this program
be used only for testing not required by
State law, with provision for assuring
parental knowledge of, and opportunity
to refuse, any testing procedures. This
suggestion was accepted and is reflected
in the final régulation (see

§ 51£109(b)(1)). Voluntary participation
(see § 511.106(a)(7)) necessarily means
that where an individual {e.g., a minor)
-does not have the legal capacity to
consent to, or refuse to allow, the
performance of testing procedures,
parents or legal representatives have the
right to consent to, or refuse to allow,
performance of the services for that
person.

The statute requires that informed
consent be obtained from a patient (or
legal guardian) for the release of
medical information. In the NPRM, the *
Secretary invited suggestions with .
respect to how this requirement should
be implemented, and requested
identification of foreseeable problems in
its application, particularly when
program services are provided by a third
party. Two writers felt that physician-
providers should obtain consent before
disclosing medical.information to
outside entities, such as health insurers,
but that laboratory analysis is an

integral part of the physician’s services

and specific consent should not be
necessary. They recommended that
informed consent be obtained by the

provider at the time services are
rendered.

The term “third parly” was used in
the NPRM merely to solicil views about

- potential problems with respect to

carrying out the requirement for
informed cansent in broad-based
programs where it is expecled that
arrangements will be made lo refer
patients to other providers (or facilities)
for the provision of services which

* projects may not have the resources or

expertise to provide directly. A
requirement is included in the regulation
that medical records and information
must be held confidential and not be
disclosed without the individual's
informed consent, except as may be
necessary to provide services to the
patient or to provide for audits by the
Secretary. Thus, such information as
laboratory findings is considered an
integral part of providing services lo
patients and, therefore, it would be
unnecessary for laboratories to obtain
informed consent prior to releasing
appropriate information to providers.
{See, §§ 51i.106(a)(8) and 51£.110{b).)
Another comment stressed that the
central administrative unit of a project
must have ongoing community input
from individuals who are broadly
representative of the population in the
service area, including users and
providers. The regulation provides for
continuing community involvement in
the development and operation of a
project, but permits flexibility in the

‘arrangements for community

participation. (See, § 51f.106(a)(10).)
5. Criteria for evaluation of grant
applications

The Act requires that, in making
awards, the Secretary take into account
the number of persons praposed to be

-served and the extent to which rapid

and effective use will be made of funds.
In the NPRM, the Sccretary proposed
several criteria by which to judge the
latter half of this requirement. One of
the proposed criteria was “the cost
effectiveness of the proposal.” Two
writers objected to this criterion on the
basis that cost effectiveness cannot be
demonstrated with services such as
genetic counseling. To replace the term
“cost effective,” the writers suggested
the following criteria: (1) Use of existing
resources (including universities), (2)
interstate regionalization when
appropriate, (3) plans to promote use of
services through educational activities,
{4) plans for evaluation, (5)
demonstrated capability of the applicant
to deliver and coordinate a wide range
of genetic services, and (6) pilot
programs. ‘

The NPRM merely proposed the basic
elements to interpret the statutory
requirement with respect to rapid and
effective use of funds. The concept of
cost effectiveness was used in
describing those elements of a plan
which are considered significant in
judging whether grant funds will be
effectively used. The final regulation
provides grant award criteria by which
to judge the cost effectiveness of an
overall project plan. All of the suggested
criteria, with the exception.of “pilot
programs,” are included generally in the
regulation efther as project requirements
or grant award criteria, although the
specific language of the
recommendation was not adopted. Pilot
programs are not included in the grant
award criteria because the goal of the
program is to establish comprehensive
projects. However, pilot programs are
permitted to the extent that plans to
deliver services to certain high-risk
groups or underserved areas, or plans to
add screening programs for additional
genelic diseases, might be phased-in on
a pilot basis as part of developing and
establishing an overall project. (See.

§ 51£.108(a).} .

6. Priority for areas in greatest need

The statute requires that priority be
given o programs operating in areas
which have the greatest number of
persons who may benefit from and are
in need of the services. Since a
significant proportion of genetic
diseases is found in the general
population and-is not specific to any one
identifiable population group, the
Secretary praposed that the primary
determination of greatest need be based
on the population density of the
proposed service area. Three wrilers
were critical of this proposal on the
basis that this would favor urban areas
and discourage applications from less
populous States. -

The population-base criterion for
areas in greatest need has been retained
in the regulation in order ta carry out the
statutory mandale that there be a
priority for areas determined to have the
greatest number of persons in need,
based on the size of the population in a
proposed service area and the extent to
which available resources are
insufficient to meet the needs of that
population. {See, § 51£.108{b).} It should

~be emphasized, however, that the

Secretary recognizes that Iow-density
population areas may have few existing
resources and great need for genetic
services. These factors will be taken
into consideration. The Deparfment alsa
will encourage the development of
regional programs wherever feasible in
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order to maximize the effectiveness of a
project and increase the availability of
services in less populous-areas. (See,

§ 51£.108(b).)

-Another commenter recorimended
that funds be pmvxded for needs and
resource assessmenfts-as an initial part
of déveloping a plan and an application
for a broad-range genetic'disease -
project. The Department, through the
Center for Disease Control (by
interagency agreement with the Health -
Services Administration), will be
providing technical assistance in needs
and resource assessments under the
new Section 1107 of the Act, within the.

limits of available funding. However, the -

Department will not award grants under
this part for needs and resource
assessments for the development of an
application for a comprehensive project.
It should be noted that thenewly
revised statute authorizes planning
activities in addition to the previously
authorized activities of estabhshmg and
operating projects for genetic services.
Thus, the Department will be supporting
“planning” as a phase of developing and

" operating these projects, although it

does not intend to award grants solely
for planning purposes.

7. Special consideration foz' prior szclde
cell grantees

The statute requires that the Secretary ’

give special consideration to applicants
who were previously funded for the
conduct of sickle cell screening and
education clinics. The Department
proposed, in the NPRM, two approaches
for the implemeritation of this .
requirement. The first proposal was to
give priority in funding to those :
previously funded applicants who have
fully satisfied the statutory and -
regulatory requirements and are
otherwise equal in all respects to
alternative applicants. The second-
proposal was to allow continued funding
for sickle cell applicants on a
transitional basis while new, broad
programs for genetic diseases testing
and counseling services are being
developed or established in their
statewide areas. )

One respondent favored the.first
approach It wds recommended that

~broad-range genetic disease services be

developed and expanded from the base
of existing sickle cell programs and that .
these programs be the principal grantees
for broad genenc diseases projects,
developed in cooperation with State *
health agencies. The writer felt that .
sickle cell programs should be the ~
nucleus of new, broad genetic diseases
projects and should be given priority in -
funding, because it would be more ~ _ -

.,

efficient and economical to use the
knowledge and experience gained from
several years of sickle cell activities.”
This approach was not selectéd. The - *
Department concluded that a funding
priority only for previously funded " °
sickle cell applicants who are able to - _ -
establish and operate a comprehensive |
project (which includes counseling for
all genetic disorders and testing for a
broad range of genetic diseases) would
place many other previously funded
sickle cell projects in a noncompetitive
position-and, therefore, would not be.
fulfilling the statutory provision with
respect to “special consideration.” .

1t should be noted, however, that in
developing new programs, the - -
Department fully agrees that efficiency -
dictates the use of all existing Tesources
to the maximum feasible extent,

" including manpower, facilities, and well-

established mechanisms for service |
delivery. An existing sickle cell program
may apply for a comprehensive genetic -
diseases testing and counselmg project,
grant, and demonstrated prior :
experience will be carefully considered -
in making grant awards. ~

Five commenters favored the second
approach. They recommended continued
funding for sickle cell projects during a
transitional period of establishing new,
.more inclusive programs. These
recommendations have been accepted
The regulation includes a provision
which permits continued funding for
previously funded sickle cell projects
during a one-year transitional period,
taking into account factors such as need,
demonstrated effectiveness, extent to
which services would be curtailed if
funding were not approved, and plans to
become part of a comprehensive genetic
diseases project by the end of the'
project year. Funding is available
beyond one year for previously funded
sickle cell projects if the Secretary
determines that no areawide network of
genetic disease services exists, or if
coordination with an existing network
could not reasonably be accomplished
withiri one year. (See, § 51£.108{c).)

Two writers recommended that the"
regulatxon require the mcorporahon of-
prior sickle cell grantees in broader
programs s0 as to assure the contmuxty
of sickle cell services in established
programs. This recommendation was not
accepted. The regulation includesa -

-requirement that approvable projects

use existing resources (such as:
established sickle cell programs) to the

.maximum feasible extent so as to assure

rapid and effective use of funds. The

- extent to which this requirement would
" be met is a grant award criterion. Thus,

projects are expected to coordinafe with

previously funded sickle cell programs
which have béen effective and are still
needed. But the Department has
concluded that a requirentent that all
previously funded sickle cell projects be
automatically incorporated in approved
projects-might not always result in an
efficient use of limited Federa] dollars, .
particularly in a State which has more .,
than one existing sickle cell project.

8. Other comments

A. Two respondents recommended
the establishment of a national network
of genetic centers, pointing out that
many genetic conditions are rare, and
that the establishment of a few centers
would be more efficient than duplicating
services in each State.

The Department is in full agreement
that sophxstlcated and expensive genetic
services should be coordinated on a
national basjs so that use of these
services can be maximized, particularly
for rare disorders which may occur
infrequently in any given project’s
service area. A national clearinghouse
for the development and dissemination
of informational and educational
materials is being developed, and
projects will be expected to use the
informational services of this
clearinghouse to identify service
facilities and expertise for specific
disorders. (It should be noted that not ull
services have to be provided directly by
the project. See, § 51f.108{a)(1).) In
addition, to the extent necesgary to
provide the services authorized under
the legislation and within the limits of
available funding, projects are also
permitted to increase the capability of
genetic centers within their service
areas, provided that such expenditures
would not be duplicating services
already available and would be an
efficient use of funds. ‘

B. Two writers recommended the
establishment of a central
epldemlologxcal assessment facility to
assist in the development of standards
and tools for data collection and
analysls, the assessment of needs and
resources, and planning, It was also
recommended that a central reference
laboratory be established to provide
standards for genetic laboratory
components and promote development
and transfer of new technology. These
recommendations have already been

* implemented through interagency

agreements with the Center for Diseage
Control, HEW, and, under the new
authority in the statute for applied
technology, it is anticipated that these

.activities will be expanded. In addition,

it should be noted that all laboratory
facilities used by projects must meet the
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standards set forth in 42 CFR Part 405,
Conditions of Coverage of Services of
Independent Laboratories, and must
participate in the Center for Disease
Control proficiency testing program.
(See, § 51f.106(a)(1)(i).) )

C. Two commenters recommended the
establishment of a national committee to
advise the Secretary on implementation -
of the Genetic Diseases Act. As noted
earlier, the revised legislation requires
the establishment of an ongoing
advisory committee for the purpose of
making recommendations to the
Secretary with respect to making grants
and entering into contracts for the
establishment of genetic testing and

counseling programs. This requirement’ .

will be carried out administratively and
need not be addressed in the regulation.

D. One writer recommended that.
amniocentesis services not be supported
under the program unless patients are
given detailed explanations of risks and
limitations. The regulation includes a
‘requirement for appropriate :
explanations to patients with respect to

~ the risks and benefits of any medical
procedure involved in genetic testing
and counseling services. (See,
§ 51f.106{a}(7).) Thus, there is no need
for a specific provision to this effect

- regarding amniocentesis.

E. One writer stated that an
appropriation level of $4 million fof the
genetic diseases testing and counseling
program is inadequate, particularly in
view of the special consideration for
sickle cell programs which, the writer
stated, alone cost approximately $3
million in one State. Current funding
{evels for various programs result from a
multitude of competing demands for
limited Federal dollars, and may
necessitate initiating new programs on a

" limited scale. It should be noted, .
however, that sickle cell screening and
education clinics are being supported
with separate and additional funds
under another authority {Section 301 of
the Piblic Health Service Act) through .
FY 1979. i

The Assistant Secretary for Health of
the Department of Health, Education,

- and Welfare, with the approval of the
Secretary of Health, Education, and
Welfare, liereby adds a new Part 51f to
Title 42, Code of Federal Regulations, as
set forth below.

Dated: February 15, 1979.
Charles Miller,
Acting Assistant Socretary for Hcalth
Approved: April 11, 1879,
Joseph A. Cakifana, Jr.,
Secretory,

PART 51F—PROJECT GRANTS FOR
GENETIC DISEASES TESTING AND
COUNSELING PROGRAMS

Sec.

511101 To whom do these regulations
apply?

51102 Definitions. -

51103 Who is eligible to apply for a genetic
diseases lesting and counseling grant?

51£104 How is application made for a
genetic diseases testing and counseling
grani? |

511105 What health planning requirements
must be met?

511106 What requirements must be met by
a genetic diseases testing and counseling
project? .

51107 What requiréments must be met by
a previocusly funded sickle cell project?

51108 What criteria will HEW use to
decide which genetic diseases testing
and counseling projects to fund?

51£109 For what purposes may grant funds
be used?

511110 'What additional information should
an applicant or grantee have about a
genetic diseases testing and counseling
grant?

Autharity: Sec. 215, Public Health Service
Act (42 U.S.C. 216); Sec. 1101(a}{1), Public
Health Service Act {42 U.S.C. 300b), as
amended by Title Il of Pub. L. 55-626, 92 Stat.
3570-3500.

§511.101 To whom do these regulations
apply?

The regulations of this part apply to
all grants under Section 1101(a){1) of the

- Public Health Service Act, as amended

{42 U.S.C. 300b{a)(1)), for projects to
plan, establish and operate voluntary
genetic diseases festing and counseling
programs.

§51£.102 Definltions.

For the purposes of this part:

“Act” means the Public Health
Service Act.

“Carrier” means a person who has a
gene or chromosome which may cause a
deleterious effect in his or her offspring.

“Genetic diseases"” means inherited
disorders caused by the transmission of
certain aberrant genes from one
generation to another.

“Nonprofit,” as applied to any private

- agency, institulion, or organization,
.ameans that no part of the entity's net

earnings benefits, or may lawfully
benefit, any privale sharcholder or
individual.

“Secretary” means the Secretary of
Health, Education, and Welfare or any
other officer or employee of the

Department of Health, Education, and
Welfare to whom the authority involved
has been delegated.

“Service area™ means the area served
by a project funded under Section
1101(a)(1) of the Act.

“State” means one of the 50 States.
the District of Columbia, the
Commonwealth of Puerto Rico, the
Northern Mariana Islands, the Virgin
Islands, Guam, American Samoa, or the
Trust Territory of the Pacific Islands.

§511.103 Who is eligible to apply fora
genetic diseases testing and counseling
grant?

Any public or nonprofit private entity
is eligible to apply for a grant under this
part.

§511.104 How is appiication made fora
genetic diseases testing and counseling
grant? :

An application for a grant under this
part must be submitted to the Secretary
at the time, and contain the information
and assurances, required by the *
Secretary. The application must include
a budget and narrative plan of the
manner in which the project has met, or
plans to meet, each of the requirements
contained in § 51£.106(a), relating to
genetic diseases testing and counseling
projects, or § 51£.107, relating to
previously funded sickle cell projects.
The plan must describe theproject in
sufficient detail to identify clearly the
nature, need, and specific objectives of,
and methodology for carrying out. the
project.

§ 511.105 .What heaith planning
requirements must be met?

A grant may be made under this part
only if the applicable requirements of
Section 1513(e}) of the Act relating to
review and approval by the appropriate
health systems agency have been met.

§515.106 What requirements must be met
by a genetic diseases testing and

“ counseling project?

(a) Project requirements. All projects
supported under this part, except
previously funded sickle cell projects
(described in § 51f.107}, and, during the
period in which they are engaged in
planning activities, those projects
described in paragraph (b) of this
section, must:

{1) With respect to a broad range of
genelic diseases, provide, or have the
capability to provide, directly or through
writlen agreements with providers, all of
the following essential services:

(i) Individual testing, including those
available and appropriate laboratory
and clinical evaluation procedures
which assure accurate diagnoses of
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carriers and persons who may have any-
of the genetic diseases proposed to be
covered by the project; and all
laboratory facilities used by-the project
must meet the standards set forth in 42
CFR Part 405, Conditions of Coverage of
Services of Independent Laboratories,
and must participate in the Center for
Disease Control proficiency testing
program; ~
(ii) Community-wide testing where
appropriate, taking into consideration
widely prevalent genetic diseases and
certain high-risk population groups in
- which a genetic disease occurs with high
incidence, and directed especially to
persons who are entering their child-
producing years; o
(iii) Genetic counseling, to the extent:
of current knowledge in that field, for all
persons concerned about having, or
being carriers of, any genetic diseases; ,
(iv} A system for referral of persons to
appropriate medical and supportive
services, including the exchange of the
patient’s pertinent clinical records
where necessary to provide services to -
the patient, consistent with the
confidentiality requirements in
§ 51£116{b), and followup procedures;
and . : .
(v) Facilitating services, such as
transportation of patients to project
facilities and interpreter services, where
appropriate to ease access to project
services. ) ' -
"(2) Provide, or have the capability to
provide, ditectly or through written
agreements with providers, the services-
-described in paragraph (a)(1) of this -
section so that they are available and
accessible promptly, including the
provision of services in local facilities,
as appropriate, to all of the residents of
the service area, in a manner which will
assure continuity of services. The
service area may be no smaller than a
State-unless the Secretary waives this
requirement for good cause shown.- =
{3} To the extent feasible, coordinate

and integrate project-activities with the -

" activities of other federally funded, as’ -
well as State and local, health services
and genetic disease-related programs
serving the same service area.

(4) Provide its services through )

- appropriately qualified individuals who
meet applicable State and local
licensure requirements and any other
certification or legal requirements with
respect to their respective profegsions. -
The project must monitor all activities
supported under this part, whether.
provided directly or indirectly. .

(5) Provide sufficient staff, qualified
by training and experience, to ensurg
that there is coordination of all service

elements in the service area, and to - °

" assessment of the use of services, and

ensure that project requirements are
continually monitored and met.

(6) Have an ongoing quality assurance
program administered by an identifiable
unit which provides for periodic

the appropriateness and quality of
services provided or proposed to be
provided to individuals served by the
project. .

-(7) Assure that acceptance by any

. individual of services provided by the -

project is voluntary. An individual's
acceptance of services may be deemed

. voluntary where he or she is legally -

incompetent and his or her legal
representative consents to the provision
of the services. The project must explain
to patients and/or legal representatives
the nature of the procedures proposed to
be performed and significant risks and
beriefits that may be involved.

(8)- Assure that all medical records
and information about an individual
patient will not be disclosed except in
accordance with the requirements of
§ 51£.110(b). All written agreements
between the project and other providers
must contain assurances that the
provider will maintain confidentiality of
‘patient records and will not disclose
information about patients except in
-accordance with the-requirements of
§ 51£.110(b).

(9) Provide appropriate information
and education for health care providers,
teachers and students, and the general
public, designed to achieve community
understanding of the objectives of the
program; inform the community of the
availability of services; and promote

’

: participation in the project by persons to

whom genetic diseases testing and
counseling services may be beneficial.
{10) Provide for continuing community
involvement in the development and
operation of the project. )
(11) Establish a fee schedule and a
system for eligibility-determination:

» which is commensurate with these

elements of the State Crippled. |

Children's Services Program, established

under Title V of the Social Security Act,

in the project’s State. .
{12) Operate so that no person is

- denied service because of inability to

pay. .

{13) Make every reasonable effort, -
including the establishment of systems
for eligibility determination, billing, and
collection, to: .

(i) secure payment ffom patients in
accordance with the fee schedule.
described in paragraph (a)(11) of this
section; and

(ii) collect reimbursement from third

-parties, to the extent that third parties-

X

(including Government agencies) are
authorized orlegally obligated to pay.
{14) Have a written agreement with
third parties for reimbursement whero &
significant percentage of the cost of cure

" . and services provided by or through the

project will be reimbursed by third
parties. This requirement may be

~waived by the Secretary for good cause
shown.

(b) Requirements for planning. Any
project supported under this part whoso
application does not contain a plan
satisfactory to the Secretary must:

(1) Develop a plan for the
implemeéntation of a comprehensive
genetic diseases testing and counseling
program, within a reasonable length of
time, which (i) is based on an
assessment of the need of the population
proposed to be served for the services
described in § 51£.106(a}(1), (1i) indicates
in detail how the project will fulfill those
needs and meet the requirements set
forth in paragraph (a) of this section,
and (iii) provides for the time-phased
récruitment of personnel essential for
operation of the project; and

(2) Submit the plan, developed in
accordance with the requirements of
paragraph (b)(1} of this section, to the
Secretary for approval. The plan may be
implemented only after the Secretary
has determined that the proposed
project will meet all of the requirements
of paragraph (a) of this section.

§ 511.107 What requirements must be met
by a previously funded sickle cell project?

A sickle cell project which was
previously funded under Section 301 of
‘the Act and which receives funding
under this part, in addition to meeting
the requirements listed in § 51f.1006(a) (2) -
through (14), must:

(a) Provide in its service aredq, directly
or through written agreements with
providers, all of the essential services
listed in § 51£.108(a){1) with respect to
sickle cell anémia.

(b} Coordindte its services withan .
areawide network of genetic diseases.
testing and counseling services, if there

. is one in its service area, within the
project year. The Secretary may waive
this requirement for good cause shown.

§ 511.108 What criterla will HEW use to
decide which genetic diseases testing ard
counseling projects to fund? ;
- "(a) Within thelimit of funds
determined by the Secretary to be
available for this purpose, the Secretary
- may award grants under this part to

applicants which will, in his judgment,
best promote the purposes of section
1101(a)(1) of the Act and these
regulations, taking into account:
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(1) The extent to which the project
would meet the requirements set forth in
§ 51£.106(a);

(2) The number of persons proposed to
be served and the extent to which rapid
and effective use of funds would be
made;

(3) The comprehensiveness of the
proposed project, with particular
attention to the number of genetic
diseases with respect to which the
applicant intends to provide, either
directly or indirectly, screening and
testing services;

(4) The feasibility of the plan in the
application for providing services;

(5) The degree to which the project
will be operated in conjunction with
programs supported under Title V of the
Social Security Act, relating to Maternal
and Child Health and Crippled
Children’s Services;

(6) The extent to which the project
proposes to coordinate its activities with
the activities of other health services
and genetic disease-related programs,
including federally assisted sickle cell
projects, in the service area;

(7) Whether the project is or praposes
to be a part of a network of services
covering the entire service area;

(8) The capability of the applicant to
provide sound financial management;
and : -

(9) The applicant’s plans for
evaluation in such areas as management
efficiency, thereffectiveness of services,
and the degree to which project goals
will be met.

(b) Priorities. The Secretary will give
priority to applicants for projects in
areas which he determines have the
greatest number of persons who may
benefit from and are in need of genetic
disease testing and counseling services.
This determination will be based on the
size of the general population of the
proposed service area and the extent to
which available resources are
insufficient to meet the needs of that
population for these services.

(c) Previously funded sickle cell
projects. The Secretary will give special
consideration to applications from
entities which were funded under
Section 301 of the Act in the preceding
fiscal year for the conduct of sickle cell
projects. The Secretary may support
these projects under this part for one
yeaT so that they may develop and
establish new, broad genetic diseases
programs or be coordinated with an
areawide network of genetic disease
services, if one exists; If no areawide
network of genetic disease services
exists, or if coordination with an
existing network could not, in the
Secretary’s judgment, reasonably be

accomplished within one year, the
Secretary may support these projects
beyond one year. The Secretary may
award grants to sickle cell projects
which will, in his judgment, best
promote the purposes of the Act and
these regulations, taking into account:

(1) The extent of unmet need for sickle
cell-related services in the service area;

(2) The effectiveness of the project's
previous performance with respect to
use of funds and provision of services;

(3) The effectiveness of the applicant’s
plan and the soundness of its
management;

(4) Whether an areawide plan to
cover a broad range’of genelic diseases
has been developed and will be
implemented in a service area which
includes the service area of the
applicant, during the project year for
which the applicant requests funding;

(5) The effectiveness of the applicant's
plan to become a service component in
an areawide network of services within
the project year, if an areawide network
exists; and

(6) Whether the provision of sickle
cell services would be terminated or
rendered ineffective if funding were not
approved.

§511.109 For what purposes may grant
funds be used? .

{(2) Grant funds awarded under this
part may be used for, but need not be
limited to, meeting the costs of the
following:

(1) genetic screening and testing:

- {2) confirmatory diagnostic
procedures;

(3) genetic counseling for persons
found ta have or to be carriers of genelic
disease;

(4) data collection;

(5) facilitaling services, such as
transportation of patients to project
facilities orinterpreter services, as
needed;

(6) educational activities to promote
public awareness and use of the
project’s services; and

{7} planning activities, to the extent
approved by the Secretary.

(b) Grant funds awarded under this
part may not be used to support the
costs of:

(1) screening or testing procedures
which are required by State law; or

(2) inpatient or outpatient treatment
services.

(c) Other funds available to the

_grantee for genetic testing and

counseling services must be used, to the
maximum extent possible, before using
funds awarded under this part, and
every reasonable effort must be made to

maximize the receipt of funds from ail
other sources.

§51£.110 What adgl‘tlonal information
should an applicant or grantee have about
a genetic diseases testing and counseling
grant?

(a) Applicability of HEW Department-
wide regulations. Attention is drawn to
the following HEW Department-wide
regulations which apply to grants under
this part:

(1) 45 CFR Part 16—Department Grant ~
Appeals Process.

(2) 45 CFR Part 74—Administration of
Grants.

{3) 45 CFR Part 80—Nondiscrimination
under programs receiving Federal
assistance through the Department of
Health, Education, and Welfare's
implementation of Title VI of the Civil
Rights Actof1964. .

(4) 45 CFR Part 84—Nondiscrimination
on the basis of handicap in programs
and activities receiving or benefiting
from Federal financial assistance.

(b) Confidentiality. All information as
to personal facts and circumstances
obtained by the project staff about
recipients of services must be held
confidential and must not be disclosed
without the individual’s informed
consent, except as may be necessary to
provide services to the patient orto
provide for audits by the Secretary or
the Comptroller General, with
appropriate safeguards for
confidentiality of patient records.
Otherwise, information may be
disclosed only in summary, statistical,
or other form which does not identify
particular individuals.

(c} Additional conditions. The
Secretary may with respect to any grant
impose additional conditions priorto or
at the time of any award when in his
judgment these conditions are -
necesssary to assure or pratect
advancement of the approved program,
the interests of public health, or the
proper use of grant funds.

{FR Doe. 79-12537 Filed 4-20-09: 845 am]
BILLING CODE 4110-84-M

Office of Education
45 CFR Part 130

Library Services and Construction

AGENCY: Office of Education, HEW.
AcTION: Final Regulations.

SUMMARY: These final regulations
respond to the statutory amendments to
the Library Services and Construction
Act. They establish the rules governing
three new provisions of the Act—
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(1) Federal funds spent for
administration shall now be matched
with State or other non-Federal funds;

(2) The base year for meeting
maintenance of effort requirements for
services for handicapped and

" institutionalized persons is the second

preceding fiscal year to the year for
which funds are requested; and .,

{3) Additional emphasis has been
placed on strengthening major urban
resource libraries.

EFFECTIVE DATE: These regulations are
expected to take effect 45 days after.
they are transmitted to Congress.
Regulations are usually transmitted to
Congress serveral days before they are
published in the Federal Register. The
effective date is changed by statufe if

Congress disapproves the regulations or
takes certain adjournments. If you want

to know the effective date of these
regulations, call or write the Office of
Education contact person.

FOR FURTHER INFORMATION CONTACT:
Mrs. Elizabeth H. Hughey, Office of

Libraries and Learning Resources, 400 -
. Maryland Avenue, S.W., (ROB-3, Room

3319-B) Washington, D.C. 20202,

Telephone: {202) 472-5150. Copies of the
Library Services and Construction Act
.and other statutory materials referred to
in these regulations may be obtained by

contacting this office.
SUPPLEMENTARY INFORMATION:

A. Background

The Library Services and
Construction Act {LSCA) provides

assistance to the States to extend public

library services to areas where they do
not exist and to improve these services
where they are inadequate.

Originally enacted as the Library

Services Act in 1956, Pub. L. 84-597, the
LSCA has been amended and extended
through subsequent years. Pub. L. 95-123

extends the program through FY 1982.
The Commissioner published in the
Federal Register on March 2, 1978, (43 -

FR 8561).a Notice of Decision to Develop

Regulations. Comments received in

response to that notice were considered

in drafting the Notice of Proposed -
Rulemaking published in the Federal
Register of June 5, 1978 (43 FR 24334).

During the period allowed for comments
in response to the proposed regulations,
12 comments were received. The overall

reaction to the regulations was
supportive. Comments and responses
are included in section B of the
preamble.

The program will be operated as
before. Only minor substantive
. amendments are being made by the
regulations to implement the hew

t

provisions in Pub. L. 95-123. However,
the wording of the entire final

- regulations has been revised and

simplified to make them easier to read
and understand. Matters covered by
part 100b of the General Education
Provisions Regulations have been
deleted.

This revision to simplify the language
of these regulations did not appear in
the Notice of Proposed Rulemaking. It
does not involve any substantive
changes. The only substantive changes
were subject to public comment in the
Notice of Proposed Rulemaking.

The Act has four titles:

I. Library Services.

I1. Public Library Construction.

IH. Interlibrary Cooperations.

1IV. Older Readers Services. However,
no funds have been requested or
appropriated for this title since it was
enacted.

Beginning with the extension in 1970,

. the emphases in title I (Library Services)

have been to—

(1) Provide library services to
disadvantaged persons in both rural and
urban areas;

{2) Extend library services to the

State's institutionalized residents and to

the physical handxcapped ‘including the
blind;
- (8) Strengthen metropohtan public

. libraries that serve as national or

regional resource centers; and
(4) Improve and strengthen the
capacity of State library administrative

. agencies to meet the needs of all the

people of their respective States. .
In 1975 another priority, library
services to persons of limited English-
speaking ability, was added as specified
in the Education Amendments of 1974.
A new priority is added to title I
(Library Services) in the 1977
amendments-and is impléemented by,
these regulations: To improve the
capability of public libraries in densely
populated areas to serve as major
resource libraries. Because of the value
of their collections to individual users
and to other libraries, these libraries
“ need special assistance to furnish
services at a level required to meet the
demands for these services. This -
amendment is applicable only if the
annual appropriation for title I (Library
Services) exceeds $60,000,000.

~Procedural requirements for carrying out
« this new priority have been included in

the Basic State Plan provisions of

§ 130.16 (Basic State plan) and the long-

range program provisions of § 130.19

(Long-range program] of the regulations.
In addition these amendments provide

that any Federal funds expended for the’

administration of the Act must be

equally matched by State or other non-

Federal funds. The amendments
provide, also, that funds available for
expenditure.for library services to the
physically handlcapped and the
institutionalized in the current fiscal
year shall be not less than the amount
expended in.the second preceding flacal
year.

B. Summary of comments and responses

The followmg is a summary of tho
commments received and the responses
of the Commissioner. The comments
appear in the order of the sections of the
final regulations.

§130.3 Definitions—“Major urban
resource library.”

(1) Comment, Several comments were
received on the definition of “major

‘urban resource library.” One commenter

felt that the requirement of a population
of 100,000 or more individuals was
biased and unrealistic.
- Response. No change has been made
in the regulations. Congress has set the
100,000 population figure in defining a
major urban resource library. This figure
appears in the definition of a major
urban resource library in Section 4(b) of
the Library Services and Construction
Act Amendments of 1977 (Pub. L. 95~
123), upon which these regulations arg
based.

The legislative history of Pub, L. 954
123 indicates that a lesser figure of

- 50,000 was considered. However, it was

felt that since most libraries are in
financial trouble, it would be best to
concentrate on the largest libraries
(those in areas with a population of
100,000 or more). Smaller librarioes, also,
will be helped through, among other
things, loans from the large library,
collections.

In determining the figure of 100,000,
Conference Report No. 95-607 states on
page 7:

The conferees expect that, in dclcrmlnlng
the existence of cities with a populution of
100,000 or more individuuls, the
Commissioner shalt determine this number
on the basis of the most recent satisfactory
data available from the Department of
Commerce.

The State library administrative
agency will determine which of these
cities have libraries that qualify as
major urban resource libraries.

(2) Comment. Another commenter
suggested that in defining a major
resource hbrary. the population of the

"library’s service area be substituted for

that of the city in which the library is
located.

Response. No change has been made
in the regulations. The lemry Servicas
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and Construction Act Amendments of
1977 (Pub. L. 95-123} in Section 4(b) use
the term “city” in defining a major urban
resource library. In an early bill (S 602)
introduced on February 3, 1977 in the
Senate to revise the Library Services
and Construction Act, the phrase
“standard metropolitan statistical area”
was used in the definition in place of the
term “city."” This was later changed to
“city” and enacted in Pub. L. 95-123.

(3) Comment. Several commenters
questioned the meaning of the phrase
“services to users throughout the
regional area” in the definition of a
major urban resource library, and
whether binding contracts are required
to furnish services to users within the
regional area.

Response. The regulations do not
require that an urban library provide
specific types of services to specific
institutions or individuals to qualify as a
major urban resource library. It was not
the intent of Congress to impose Federal
requirements to stifle local or State
initiative and authority. Rather, it is the
responsibility of a State library
administrative agency-to determine the
regional area and the types of services
that best meet the needs of that area.

This could mean the provision of
services by a major urban resource
library to residents of the city, suburb,
or distant points, or to other libraries.
There is no special list of users.
Specified individual services, such as
reference and information, or several
services might be provided. No formal
contradts are required, but States may.
find written agreements useful.

§130.32 Library services. (Section

130.4 in Notice of Proposed Rulemaking).

(4) Comment. A commenter suggested
that funds allocated for supporting and
expanding services of major urban
resource libraries be distributed by the
State library agency on a per capita
basis to each of these public libraries
located in a city having a papulation of
100,000 or more individuals.

Response. No change has been made

- in the regulations. A similar suggestion
to include a population per capita
computation for distribution of major
urban resource library funds was made
in testimony at the hearings before the
Subcommittee on Education, Arts and
Humanities of the Committee on Human
Resources, United States Senate, on S.
602 (a bill to extend and revise the
Library Services and Construction Act].
The Congress, however, chose not to
include.this type of formula which it felt
would benefit only a few States.

If the appropriation for grants to
States for library services under Title I

of the Library Services and Construction
Act exceeds $60 million, the amount in
excess of $60 million (not to exceed 50

. percent of that excess] is to be reserved

by the State, where applicable, for
strengthening major urban resource
libraries. These qualifying libraries are

-agsured, under Pub. L. 95-123, a

proportionate share of these funds
based on the ratio of their total
population to the population of the
entire State. The regulations cannot
require distribution of funds based upon
a formula not required by the Act. (See
20U.S.C. 1231.)

§130.32 Eligible costs.

(5) Comment. A commenter
questioned whether allowable costs of a
major urban resource library under the
Act would include research service
costs as well as lending service costs.

Response. Yes, the costs of research
services as well as lending services are
allowable. Costs of branch libraries (if
they exist) and the central library of a
major urban resource library may be
considered.

.§ 130.40(d) Conditions for payments to

States.

(6) Comment. Several commenters
requested clarification of paragraph (d).
This requires an assurance from a State
that it will not reduce the amount of
funds paid to an urban resource library
below the amount that the library
received in the year immediately
preceding the year for which the
determination for the reservation of
funds for a major urban resource library
is made under section 103(2) (State
Annual Program for Library Services) of
the Act.

Response. No change has been made
in the regulations. A State must assure
the Commissioner that it will not reduce
the amount of Federal funds paid to a
qualifying urban resource library below
the amount the library received in the
preceding year for the purpose of
serving as a resource library.

In order to meet the pressing financial
needs of libraries in major urban areas,
section 102(a)(3) (Uses of Federal Funds)
has been added to the Library Services
and Construction Act. This section
provides that if appropriations for
library services under title I (Library
Services) of the Act exceed $60 million,
a portion of the money beyond that
figure will be reserved for major urban
resource libraries.

The formula divides the excess over
$60 million so that a qualifying major
urban resource library may share in the
excess based on the ratio of its
population to the entire State
population,
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C. Location of Changes in the
Regulations to Implement the New
Amendments in Pub. L. 95-123

Section 130.1 (Purpose and scope)—
The purposd and scope are enlarged fo
include “strengthening major urban
resource libraries.”

Section 130.3 (Definitions}—The
definition of “major urban resource
libraries” is added.

Section 130.34(a) ([Use of Federal
funds by State library edministrative
agency)—A limitation is placed on
Federal dollars used for administration.
That amount is equal to the non-Federal
funds used for admijnistration of the
program by a State.

Section 130.17 (Criteria for
determining adequacy of public Library
services}—This section is amended to
add to the criteria for determining
adequacy of public library services
consideration of the special needs of
persons and libraries in densely
populated areas of 100,000 population or
more for services from “major urban
resource libraries”. )

Section 130.19(b)(3)(iv) (Long-range
Dprogram)}—Changes the maintenance of

effort base year from 1971 to “the
second preceding fiscal year” to the
year for which funds are requested for
library services for the physically
handicapped and State-supported -
institutions.

Section 130.40{c} (Conditions for
payments lo Stales}—Is changed to read
“second preceding fiscal year.”

Section 130.40(d) (Conditions for
payments to States}—Is changed to {e).
The new (d) requires assurance from the
State that no defined major urban
resource library will receive fewer
Federal funds than it received in the
preceding year.

D. Citations of legal authority

As required by Section 431(a] of the
General Education Provisions Act (20
U.S.C. 1232(a)), as amended by Section
405 of Pub. L. 94482, and Section 503 of
the Education Amendments of 1972, a
citation of statutory or other legal
authority for each section of the
regulations has been placed in
parentheses on the line following the
text of the section.

(Catalog of Federal DPamestic Assistance

Number 13.464, Library Services—Grants for
Public Libraries—Title I}



23846

Federal-Register / Vol.. 44, No..79 /| Monday, April 23,.1979 / Rules and Regulations

Dated: February 13, 1979.
Emest L. Boyer, ~
Us. G of Ed
. Approved: April 14, 1879,
Joseph A. Califano, Jr.,
Secretary of Health, Education, and Welfare.

Accordingly, 45 CFR Part 130 is
revised toread as folloWS'

N

PART 130--L|BRARY SERVICES
PUBLIC LIBRARY, CONSTRUCTION,
AND INTERLIBRARY COOPERATION

Subpart A—Types of Assistance .

Sec.

1301 Purpose and scope.

130.2 General provisians regulations.
130.3 Definitions.

130.4 . State advisory council on libraries.

Subpart B—State Plan Provisions

130.15 * State plan—General.

130.16 Basic State plan.

130.17 Criteria for determmmg adequacy of
public library services. - -

130.18 Urban and rural areas with high
concentration of low-income families.

130,182 Areas with high concentration of
persons of limited Enghsh—speakmg
ability.

13019 Long-range program,

130.20 Annual program.

130.21 Notification of construction project
approval and completion,

130.22 Amendments,

130.23 Older readers services.

Subpart C—Federal Financial Participation

130.30 Apphcatxon of Federal requirements.

130.31 Library services.

130.32 Public library constriction.

130.33 interlibrary coopération.

130.34 " Use of Federal funds by State hbrary
administrative agency. - -

130.35 Federal and State sharesof eligible
expenditures.

N

Subpart D—Payments and Reports
13040 Conditions fof payments to States.
130.41 Withholding of payments,
130.42 Reports. -

Authority: Sec. 2, Pub. L. 91—600 as
amended, 84 Stat. 1650 (20US.C. 351). unless
otherwise noted.

Subpart A~Types of Assistancé .

§ 130.1 Purpose and scope.

The purpose of these regulations is to
implement the Library Services and
Construction Act. This Act provides for
Federal grants to assist States to—

(a) Establish, extend, and improve
public library services in-areas that are
without these services or in which these
services are inadequate;

(b) Construct public libraries;* -

(c) Establish, extend, and improve
public library services mcludmg those
for physically handicapped,
institutionalized, dxsadvantaged

)

persons, and persons with limited
English-speaking ability; .

{d) Strengthen State library
administrative agencies;’

(e) Promote mterhbrary cooperation;

{f) Strengthen major urban resource
libraries. ) .

(20 U.S.C. 351) e e
§130.2 General provisions regulations. *
Financial assistance under this part is
subject to the applicable provisions of
subchapter. A of this chapter—relatmg to

_ fiscal, administrative, property -

management, and other matters (See 45
CFR Part 100b).

(20 U.S.C. 351) R

§130.3 Deﬂmtlons

(a) As used in this parf, the followmg
terms have the meaning given'themin -
section 3 (Definitions) of the lerary
Services and Constructlon Act as-
amended: - ‘ e
Annual program
Basic State plan - - .
Commissioner -
Construction

- Equipment- =~ :

Library service

Library services for the physmally

handicapped
Long-range program - =~ - '
Pubhc library : : ‘
State
State advisory council on hbrames
State institutional library services -
State library adrmmstrative agency or
State agency o

(20U.S.C. 351a)

(b] In addition to the definitions i in
paragraph (a)—"Act" means the Library
Services and Construction Act, as
amended.

* (Pub. L. $1-600, as amended 20US.C. 351)

" “Disadvantaged persons"mmeans
persons who have educational, socio-
economic, cultural, or similar
dxsadvantages that prevent them from
receiving the benefits ofllbrai'y services
designed for persons without these
disadvantages. The term includes
persons whose need for special services
Tesults from poverty, neglect, )
delinquency, or cultural or lmguxshc
isolation from the community at laige.
The term does not include physically or
other handicapped persons, unless these
persons also suffer from the :
disadvantages described in this:

paragraph., .- . coo

(20US.C. 351)

“Interlibrary cooperation,” fmder tltle
II (Interlibrary Cooperation) of the Act,
means the establishmient, expansion and -

operation of local, regional, and-
interstate cooperative library networks,
The purpose of a network is to provide .
for the systematic and effective
coordination of the resources of school,

. public, academic and special libraries

and information centers for improved

supplementary services for the special’
clientele served by each type of llbrnry
or center. A network may serve a P
community, metropolitan area, or region
within a State, or a Statewide or multi- *
State area. It consists of two or more

types of libraries. .

{20 U.S.C. 355e-1)

“Library materials" means books,
periodicals, newspapers, documents,
pamphlets, photographs, reproductions,
microforms, pictorial or graphic works,
musical scores, maps, charts, globes,
sound recordings, slides, films,
filmstrips, and processed video and
magnetic tapes; printed, published, -
audiovisual materials, and non- e
conventional library materials designed
specifically for the handicapped; and

o1

* « materials of a similar nature.

(20U5.C.351)

“Major urban resource library” means
a public library that— __

(1) Is located in a city havinga -
population of 100,000 or more;

{2) Because of the value of its ‘
collections, needs special assistance to*
furnish services at a level required to
meet the demands made by individual

* users and other libraries; and

(3) Provides services to these users
throughout the region in whxch this
library is located. -

(20Us.C. 3518(14), 353(&](3))

“Public hbrary services" means’ ’
library services provided free of charge
by or on behalf of a public library. The
term does not include those library
services that are properly the

. responsibility of schools.

{20 U.S.C. 351a(6))

§ 130.4 State advisory council on libraries.

(a) General. A State that desires to
receive funds under the Act for any
fiscal year shall establish a State
advisory council on libraries. The State
shall submit for each fiscal year a (
certification that it has established the
council. The certification shall include !
the names of the council members and .. »
for each member a statement of .
identification that shows the
representation required by paragraph (b)
of this section.

{b) Memberslup The membership of
the State advisory council on libraries
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shall include persons broadly
~ representative of each of the followmg

(1) Public libraries.

{2} School libraries.

{8) Academic libraries.

{4) Special libraries, such as law or
medical libraries.

{5) Institutional libraries, such as
reformatory or hospital libraries.

(6} Libraries serving the handicapped
in the State, and_

{7} Users of these lxbrames. These
users shall comprise at least one-third of
the council membership, and at least
one member shall be representative of
disadvantaged persons.

(c} Functions and responsibilities. The
State advisory council on libraries
shall—

(1) Advise the State ljbrary
administrative agency on the
development of the State plan, including
the preparation of long-range and
annual programs under §§ 130.19 (Long-
range program) and 130 30 (Annua[
program};

(2) Advise the agency on policy
matters arising in the administration of
the State plan; and

{3) Assist the agency in evaluatmg
library programs, services, and activities
under the State plan. i

(20 U.S.C. 351a(8), 351d) g )
Subpart B_—State Plan Provisions

§ 130.15 State plan—General.

{(a) Purpose. The purpose-of the State
plan is to provide—

(1) A framework within which the
State will encourage the establishment
or expansion of programs to carry out
the purpose stated in § 130.1 (Purpose
and scope); and

{2) The basis for Federal payments to
the State under this part. ’

(b) Format. The State plan consists of
three paris:

'(1).The basic State plan provided for
in § 130.16 (Basic State plan).

- (2) The long-range program provided
for in § 130.19 (Long=range program).
{3) The annual program provided for

in § 130.20 {Annual program).

. (20US.C. 351d(a)}

(c) Submissions. To receive its
allotment for any fiscal year a State
shall— -

(1) Have in effect a basic State plan
amended in accordance with § 130.22
(Amendments) and approved by the
Commissioner in accordance with
§ 130.16 (Basic State plan), .

{2) Submit or iipdate a long-range
program in accordance with, § 130. 22
[Amendments} s

(3} Submit an annual program for
which each allotment is desired.

§130.16 Basic State plan.

(a) The basic State plan shall consist
of the following:

(1) A State-Federal agreement
consisting of assurances (including
those in § 130.40 (Conditions for
paymentis to States]) and certifications
submitted in a form prescribed by the
Commissioner.

(2) A statement of criterias—developed
under § 130.17 (Criteria for determining
adeguacy of public library services)~—
for use by the State library
administrative agency in determining
the adequacy of public library services.
This staternent shall include criteria
designed to assure that priority will be
given to programs or projects that serve
urban and rural areas with high
concentrations of low-income families,
as determined under § 130.18 (Urban
and rural areas with high concentration
of low-income families), and to
programs or projects that serve areas
with high concentrations of persons with
limited English-speaking ability (as
defined in Section 703(a) of Title VI of
the Elementary and Secondary
Education Act of 1965, as amended).

(3) For purposes of strengthening
major urban resource libraries in
accordance with section 102(c) (Uses of
Federal Funds) of the Act, a statement
defining the regional areas served by _
these libraries and staling the criteria
that the State will use to determine
whether the collections of these libraries
are of value to individual users and
other libraries of the regional areas in
which these major urban resources
libraries are located.

(b}(1) The Commissioner approves the
basic State plan or its amendment for
each fiscal year if the Commissioner
determines that—

(i) The plan fulfills the conditions of a
basic State plan specified in paragraph
{a) of this section;

(if) The information in the long-range
and annual programs indicates that the
State has adequale procedures to-insure
that the assurances and provisions of
the basic plan will be carried out; and

(iii) All three paris of the State plan
will be made public.

(2) The Commissioner does not finally
disapprove any basic State plan or
amendment to a State plan without first
affording the State reasonable notice
and opportunity for a hearing.

(20 U'S.C. 351a(11}, 351d (b} and (c).)

§130.17 Criteria for determining
adequacy of public Bbrary services.

In developing criteria for determining
the adequacy of public library services
to geographic areas and groups of
persons, the State Iibrary administrative
agency shall give special consideration
to the library needs of the following:

(a) Disadvantaged persons residing in
urban or rural areas with high
concentrations of low-income families.

(b) Persons residing in areas of the
State that are without public library
services or in which these services are
inadequate.

(c) Physically handicapped persons.
including the blind and other visually
handicapped.

(d) Inmates, patients, or residents 6f
penal institutions, reformatories,
residential training schools, orphanages.
residential schools for handicapped
persons, and other general or special
institutions or hospitals operated or
substantially supported by the State.

(e) Persons of limited English-
speaking ability.

(f) Persons and libraries in densely
populated areas—of 100,000 or more
persons—for services from major urban
resource libraries.

(20 U.S.C. 351a(14) and d{b). 353(a{e).}

§130.18 Urban and rural areas with high
concentration of low-income families.

(a) In developing criteria to assure
that priorty will be given to programs or
projects serving urban and rural areas
with high concentrations of low-income
families, the State library administrative
agency shall, on the basis of the most
recent information available to it,
determine these areas.

(b) The criteria developed as part of
the Basic State plan and incorporated by
reference in the State-Federal agreement
shall indicate—

(1) The areas of the State designated
as urban and rural areas with high
concentrations of low-income families;

(2) The criteria that the State agency
used in designating these areas; and

(3) The sources of information on
which the State based these criteria and
the frequency with which the State

aupdated this information.

(20 U.S.C. 351{d})

§ 130.18a Areas with high concentration
of persons of mited English-speaking
abllity,

In developing criteria to assure that
priority will be given to programs or
projects serving areas with high
concentrations of persons of limited
English-speaking ability, the State
library administrative agency shall
consider—
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(a) Individuals who were not born.in - .

the United States or whose native
language is a language other than .
English; and

(b) Individuals who-come from
.environments where a language other
than English is dominant and who,

because of this, have difficulty speaking -

and understanding instructions in the
English language. (See SechorL703[a] of
Title VII of the Elementary and .
Secondary Education Act 0£1865, as
amended).

{20 U.S.C. 3514, 880b-1(a](1].] .

§130.19 Long-range program.

(a)(1) The State library administrative
agency shall develop the long-range |
program with the advice of the State
advisory council and in consultation
with the U.S. Commissioner of
Education.

(2) The agency shall— <

(i) Annually review and revise the
long-range program in accordance with-
changing needs for assistance in tﬁe
State; ’
(if) Use the resulits of evaluatlons and
surveys by the State agency and the
State advisory council; and

(iii) Incorporate revisions inta the
annual program for each fiscal year.

(b) The long-range program shall
contain the following:

{1) A description of the State s
identified present and projected library
needs.

(2} A plan for meeting those identified
needs with funds under the Act over the

next five fiscal years, beginning with the -

fiscal year in which the agency submits
the program.

(3) For purposes of strengthemng
major urban resources libraries in
accordance with section 102(c) (Uses of
Federal Funds) of the Act—

(i) A description of the needs and
demands for library services of
individual users and other libraries in
the regional areas served by major
urban resource libraries; and

{ii) A plan for these libraries to
provide services at a level sufficient to
meet these needs. |

(4) A statement of the following
policies, criteria, priorities, and
procedures, to be.updated.as required in.
meeting the State's library needs—

(i) Policies andprocedm:es for the
periodic evaluation of the effectiveness

. of programs and prolects supported
under the Act;

(i) Policies and pmcedures for
appropriate dissemination of the results
of these evaluations and other

_. information pertaining to these ,
programs or pro;ects.

. §130.20 Annual program.

(iii) Policigs and procedures for the
effective coordination of programs and’
projects supported under the Act with
library programs and projects operated
by institutions of higher education’'or
local elementary or secondary schools
and with other public or pnvate hBrary
service programs; =

(iv) Criteria used f in alIocatmg funds
under title I (Library Services) of ‘the Act
among the purposes stated in section
102 [Uses of Federal Funds]) of the Act
and § 130.31 (Library servicesj of these
regulations. These criteria shall be
consistent with the criteria in the basic
State plan under § 130.16(a)(2) {Basic
State plan). They shall insure that the
State will expend from Federal, State,

- and local sources a total amount not

less than the aniount expended by the
State from these sources for State
institutional library services and library
services to the physically handicapped
during the second preceding fiscal year;
(20 US.C. 354(3))

(v Criteria, policies, and procedures
for the approval of applications for the
contruction of public library facilities
under title II (Public Library
Construchon] of the Act. These shall’

_insure that every local of other public
agency whose application for, .
construction funds under the pIan is |
denied will be given an opportunity for a
hearing before the State library
administrative agency; and

(vi) Criteria, policies, and procedures

- for the approval of applications for-

interlibrary cooperation under title IIl
(Interlibrary Cooperation) of the Act.,
(20 U.S.C. 351a(12}, 351d{d), 354, 355c, 355e~
2) N o Ny

The State library administrative
agency shall develop the annual
program with the advice of the State
advisory council and in consultation

- with the U.S. Commissioner of

Education. The annual program shall
~contain the following:

(2) A detailed description ofa -
program for the use of funds under’ each
of the titles of the Act.

{(b) A description of how each program
will fulfill the State's library needs
stated in the long-range programina .
manner consistent with the policies, -
criteria, prioritiés, and procedures,
.specified in the long-rapge program.

(c) A program description of the .
‘specific activities to be carried out by
the State in the fiscal year— - .

(1) With funds for lxbrary services

* under title I (Library Services) of the Act

for the purpose and activities stated in
section™102 stes of Federal Funds) of -

the Act and § 130.31 (Library services):
of these regulations; and
(2) with funds for interlibrary
cooperation under title I (Interlibrary '
Cooperation) of the Act for the purposes
and activities stated in section 302 (Uses
of Federal Funds) of the Act and
§ 130.33 (Interlibrdry caoperahon) of -
these regulations. .
(d) Anr annual extension of the fwe- ‘
year, long-range program for one- ;
additional year. This shall take into  *
consideration the results of evaluations
of the State's library program by the
State library administrative agency and
the State advisory council.

(20 U.S.C. 351a(13), 354, 355¢, 355¢-2]

§ 130.21 Notification of construction
project approval and completion.

(a) The State agency shall submit to
the Commissioner on forms furnished by
the Commissioner—

(1) Written notification of its approval
of each library construction project
under title 1T (Public Library
Construction) of the Act within 30 days
of that approval; and

{2) Written notification, within 30
days, of the completion of each project.

(b)(2) The effective date of the library
construction project shall be no earlier
than the date on which the State agency
approves the project.

(2) No construction contract for a

_ project may be made by the applicant

until—

(i) After the effective date of the
project; and

(ii) After the State has received from
the Commissioner, or the
Commissioner’s designee,
acknowledgement of the receipt of théa
notification required under paragraph
(a) of this section.

(20 U.S.C. 355¢)

§ 130.22 Amendments,

{a) The State agency shall amend the
long-range program ta reflect changes
in— ~

(1) Estimates of present and projected
program. needs;

(2] The plan df action for meeting,
these needs; and

(3) Policies, criteria, pnonhes, an(l
procedures.

(b) The State library administmtive .
agency shall submit these amendments,
each year as part of the long-range,

13
program extension. ‘s ll
{20 U.S.C. 3514, 354, 355¢, 3550~2) i

§ 130.23 Older readers services. )
If funds’are appropriated for Older

" Readers Services a State shall make

appropriate amendments to its basic ..
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State plan, long-range program and
-annual program to meet the
requirements of Title IV of the Act.

Subpart C—Federal Financial -
Participation ' .

§ 130.30 Application of Federal
requirements. - ,

(a) Federal funds under the Act may
be used only to share in expenditures
that are made in accordance with the
State plan and that meet the
requirements of the Act and the
regulations in this Part.

{b) State and local funds used to
match the Federal funds must also meet
these requirements.

(20 U.S.C. 353, 355b, 355-1)

§ 130.31 -Library services.

Except as provided in § 130.34 (Use of
Federal funds by State Library
administrative agency), funds allotted to
a State for the purposes of Section 101
{Grants for States for Library Services)
of title I (Library Services) of the Act
shall be used solely for paying the
Federal share of the cost of the activities
accepted under Section 102 {(Uses of
Federal Funds) of the Act.

(20 U.S.C. 352; 353(a))

§130.32 Public library construction.

(a) General. Funds allotted to a State
for the purpose of section 201 {Grants to
States for Public Library Construction)
of title II (Public Library Construction)
of the Act may be used solely for the
purpose of paying the Federal share of
the cost of public library construction
projects that— :

(1) Are approved by the State library
administrative agency;

{2) Are consistent with the State's
long-range program submitted in
accordance with §130.19 (Long-range
programy}; and ’

(3) Will result in a usable public
library building under the State plan. *

{b) Terms and conditions with respect
to construction. A State agency shall

-assure that, on all construction projects
it approves for assistance under title II
(Public Library Constructon) of the Act,
it will comply with the provisions of
subpart K (Construction Requirements}
of part 100b of this chapter.

(c) At the discretion of the State
agency, the following costs attributable
to a public library construction project

.approved under this section are
allowable if the recipient incurred these

- costs after the date of project approval
or within the time period specified in
paragraph (3) of this section:

{1) Erection of new buildings to be
used for public library facilities.

-

(2} Expansion, remodeling, and
alteration—as distinguished from
maintenance and repair—of existing
buildings to be used for public library -
purposes.

(3) Expenses—other than interest and
the carrying charges on bonds—related
to the acquisition of an existing building
or of land on which there is to be
construction of new buildings or
expansion of existing buildings to be
used for public library facilities. These
expenses must constitute an actual cost
or transfer of public funds in accordance
with the usual procedures generally
applicable to all State and local
agencies and institutions. The recipient
must have occurred these expenses
within three fiscal years preceding the
fiscal year in which the State agency
approved the project.

{4) Site grading and improvement of
land on which these facilities are
located.

(5) Architectural, engineering, and
inspection expenses incurred after site
selection.

(6) Expenses related to the acquisition
and installation of initial equipment to
be located in a public library facility
provided by a construction project. This
equipment includes all necessary

- building fixtures and utilities, office
furniture, public library equipment. An

applicant may not include the costs of
books or other library materials.

(20 U.S.C. 352, 355b, 3550-1)

(d) Display of signs. A grantee or
subgrantee that receives assistance for a
construction project shall display, at the
construction site, a sign stating that
Federal funds provided under the
Library Services and Construction Act
are being used for this construction. If
specifications call for a plaque in the
completed building indicating the date
of completion and source of funds, the
grantee or subgrantee must note on the
plaque that funds were provided under
the Act.

{20 U.S.C 351b(a){2), 3552-355¢)

§ 130.33 Interlibrary cooperation.

Funds allotted to a State for the
purposes of section 301 (Grants to States
for Interlibrary Cooperation Programs)
of title III (Interlibrary Cooperation) of
the Act shall be used solely to pay the
cost of carrying out the State plan as it
relates-to interlibrary cooperation. This
includes—

(a) Planning for and taking steps
leading to developing interlibrary
cooperation; and

{b) Establishing, expanding, and
operating local, regional, State or

r

interstate cooperative projects or
networks of libraries.

(20 U.S.C. 355¢, 355¢-1)

§ 130.34 Use of Federal funds by State
library administrative agency.

In addition to the activities specified
in section 102 (Uses of Federal Funds)
funds allotted under the Act to a State
for the purposes of section 101 {Grants
for States for Library Services) of title I
{Library Services]) of the Act may also
be used to pay the Federal share of the
cost of the following activities of the
State library administrative agency:

(a) Administration of the State plan
submitted and approved under the Act
and subpart B (State Plan Provisions] of
this part, including obtaining the
services of consultants.

(20 U.S.C. 3511)

(b) Statewide planning for and
evaluation of library services.

(c) Dissemination of information
concerning library services.

(d) The activities of the State advisory
council under § 130.4 (Staté advisory
council on libraries) and of other
advisory groups and panels that may be
necessary to assist the State library
administrative agency in carrying out its
functions.

(e} Training of librarians and other

ibrary personnel engaged in activities
under the Act.

(f) Otherwise strengthening the
capactiy of the State library
administrative agency for meeting the
needs of the people of the State and in
carrying out the purposes of the Act.

(20 U.S.C. 352, 353(b))

{g) Administrtive costs necessary to
carry out activities (a) through (f}: All
Federal funds used for administrative
coslts must be matched equally by non-
Federal funds.

§130.35 Federal and State shares of
eligible expenditures.

(a) General. (1) The Commissioner
determines, under section Z{b)
(Payments to States] of the Act, the
Federal share for each State under titles-
I (Library Services) and II (Public
Library Construction) of the Act.

(20 U.S.C. 351e(b))

{2) The State share for titles I (Library
Services) and II (Public Library
Construction) is the difference between
the costs under the State plan and the
applicable Federal share.

(3) The Federal share for each State
under title HI (Interlibrary Cooperation)
is 100 percent. .

(b) Limitation. (1} The expenditure
that a State shall consider in computing

-
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its share for library services under title I
(Library Services) are only those that
_ are.made from public funds. Public
funds include contributions front private’
organizations or individuals if-these
funds are deposited, in accordance with
State and local laws and regulations; to
the account of the State orpolitical
subdivision or agency without !
conditions or restrictions that would
negate their character.as public funds.
(2] The expendrtures that the State .
shall consider in computing its share for
. construction undertitle I (Public. |
Library Construction} of the Act are
those, made by the applicant for that
purpose. regardless of the source of
funds.

{20 U.S.C. 351e(b). 355c—1[b)) :

Subpart D—Payments and Reports

§130.40 Conditions for payments to
‘States. |

The Commissioner makes payments
to a State under the Act only after the -
Commissioner determines that— .

(a) The State has on file—

'(1) A basic State plan approved by the
Commissioner under § 130.16 {Basic
State plan);

{2) A long-range program submitted. -
and updated under § 130.19 (Long-range
programy); and

(3) An annual program submitted

_ under § 130.20 (Annual program), fof the
fiscal year of the allotment;

{b} The State has satisfactorily
assured the Commissioner that it will =
have available for expenditure under
title I (Library Services) of the Act
during the fiscal year of the allotment—

(1) From State and local seurces—

(i) Sums sufficient to earn:its minimum
allotment as stated in secnon 5(a) of the
Act: and’ .

(ii) Not less than the local amount
actually expended in'areas covered by
the programs for the year for the =
purposes of these programs from those
sources in the second precedmg ﬂscal
year and o

* (2) From State sources—NotIeSS than :

“the total amount actually expended for -

these purposes from these sources in the _

second preceding fiscal year;

(c) In the case of payments.under title
I (Library Services) of the Act, the State
during the year of the allotment, will
. expend from Federal, State, and local
sources an amount not less than the
total amount expended by the State
from those sources for State instifutional
library services and library services to
the. physically handicapped during the
second preceding fiscal year.

- (d) The State has satisfactorily
assured the Commissioner that—with

-State of
State Agency hereby agrees' and assures that -

respect to library services of major
urban resource libraries—it will not
reduce the amount of Federal funds paid
to an urban resource library for these
services below the amount that the.
library received in the year preceding
the year for which the determination is
made under clause (2} of section 103
(State Annual Program for Library
Services) of the Actiand -

(e) The State has established a State
advisory-council on libraries under
§ 130.4 (State advisory council on
libraries).

- (20U.S. C. 351d(a). 351e[aL354 354(_3))

§ 130.41 Withholding of payments.
(a) The Commissiener withholds

‘ paymentis to a State if—after giving the

State agency reasonable notice and
opportunity for a hearing—the
Commissioner determines on the basis
of available information that—  *

(1) The State plan has been changed
so that it no longer complies with State
plan requirements in the Act or the
regulations in this part; or

(2) In the administration of the State
plan or of any program under this part,

 there is a failure fo comply substantially”
with any requirement, assurance, or

other provision in the plan.

{(b) The Commissioner notifies the
State agency that no furtherpaymenls ‘
will be made to the State until the
Commissioner s satisfied that the State

_has complied with these requirements,

assurances, or other provisions.

" (c} The Commissioner may notify the
State agency that paymént of Federal
funds will be limited to support of
programs under the State plan or -
portions of the State plan not affected
by the State’s failure to comply with
these requirements,

(20 U.S.C. 351d(e))
§ 130.42: Reports.

* The State agency shall submit to the

Commissioner of Education one copy of
all surveys, films and other publications
developed thh Federal funds under the
Act. | )

(20US.C. 351d[b)]

. [Editofial Note: The following appendix will

not appear in the Code of Federal
Regulations.] .

Appendix—Department of Health, Education,
and Welfare, Office of Education Basic State:
Plan (State-Federal Agresment)

- Library Services and Construction Act, as
. Amended by -Public Law 95-123 -

[

The ———— {Officially Designated
State Library Administrative Agency) of the
. hereinafter called the

this Basic State Plan which serves as an.

agreement between State and Federal
Governments under the Library Servicos and
Construction Act; as amended, for which
Federal funds are being requested for the
fiscal year ending September 30, 19—, will
be administered in accordance with the
following provisions:

1. The State Agency. a. Assures that it will
administer, or supervise the administration of
* the programs authorized by the Act; and has
‘adequate fiscal and légal authority to do so.
(See appended Cerhﬁca!e of Legal -
Authority.}

b. Assures thatit has px‘oﬁded for fiscal
contro!l and funds accounting procedures that
will assure proper disbursement of and
accounting for. Federal funds pald to the
State under the Act (including any funds puid
by the State to any other public or private
nonprofit agency under this Basic State Plan).

c. Assures that it will submit to the Office
of Education, and otherwise make public (1)
the State’s long-range program on or before
" October 1, 19—, and (2) the State's annual
program on or before October1 of each fiscal
year: Both programs will be developed in
consultation with the U.S. Commissioner of
Education and with the advice of the State
Advisory Council on Libraries.

'd. Assures that any funds paid to the State
in accordance with a long-range program and
an annual program shall be expended solely
for the purposes for which funds have been
authorized and appropriated.

e. Assures that it will make reports, '
including reports of evaluations, in such form*
and containing information as the
Commissioner may reasonably require to
carry out the Commissioner's functions under
the Act, and to determine the extent to which
funds provided under the Act have been
effective in carrying out its purposes.

f. Assures that it will keep records und
afford access thereto as the Commissionor
may find necessary to assure the correctness
and verification of all reports submitted to
the Commissioner. ‘

g. Assures that it will establish and specify
in the State's long-range program its policies,
priorities, criteria, and procedures necessury
to the implementation of a}l programs in
which the State will participate under the

- provisions of the Act, which are incorporated

by reference herein.

h. Assures that it will set forth in the
State’s long-range program its policies and
procedures for the coordination of programs
and projects supported underthis Act with
library: programs and projects operated by
Jinstitutions of higher education ortocal - -
elementary or secondary schools. with other
public or private library services programs,
and with other related service programs.

-1, Assures that it has established a State ;
Advisory Council on Libraries as requirad by
the provisions of the Act and § 130.4 (State
advisory council on lbraries) of the

-regulations. (See attached certification.)

j- Assures that it has available for
expenditures under title I of the Act in this

" fiscal year (fiscal year 19—}: \

A. From State and local sources:
-1. Sums sufficient to eam its basic
minimum allotment.
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2. Not less than the total amount actually
expended, in areas covered by the programs
for year, for the purposes of the programs
from such sources in the secound preceding
fiscal year {fiscal year 19——).

B. From State sources:

1. Not less than the total State amount
actually.expended for these purposes from
these sources in the second preceding fiscal
year {fiscal year 19——).

k. Assures that it will expend in this fiscal
year {fiscal year 19——) from Federal, State,
and local sources, an amount not less than
the total amount expended by the State from
those sources for State institutional library
services, and library services to the
" physically handicapped, in the second

preceding fiscal year {fiscal year 19—).

L Assures that the amount of Federal funds
expended by the State for administrative
purposes will be equally matched with State
or other non-Federal funds. '

m. Assures that the amount of Federal
funds paid by a State to a major urban
resource library in the year for allotment will
not be less than the amount of Federal funds
paid of purposes of clause (2) of section 103
{State Annual Program for Library Services)

of the Act, in the preceding year.

n. Herewith sets forth criteria to be used in
determining the adequacy of public library
services to geographical areas, and for groups
of persons in the States, including criteria
designed to assure that priority will be given
to progams or projects which serve urban an
rural areas with high concentration of low-
income families; and concentration of i
persons of limited English-speaking ability.
{See attached statement of Criteria.)

0. Assures that the Basic State Plan has
been submitted to the Governor for review
and comments, or a statement that no
comments have been made, aswell -
documents required under the program, will
also be submitted for the Governor's review,
and comzments, if any, will accompany the
amendments or other required pro;
material when they are submitted to the U.S.
Office of Education.

p. Assures that it will make public the
Basic State Plan as approved by the
Commissioner.

q. Assures that it will otherwise comply

_with-the requirements of the Act and the
regulations of the Comimissioner of Education
issued thereunder (45 CFR Part 130, 45 CFR
Part 160b) -

- r. Assurance is hereby given that, in
accordance with title VI of the Civil Rights
Act of 1964 {42 U.S.C. 2000d et seq.) and the
regulations issued thereunder by the
Department of Health, Education, and.
Welfare {45 CER Part 80) no individual shall,
on the ground of race, color, or national
origin, be excluded from participation in, be
denied the benefits of, or be otherwise -
subjected to discrimination under this plan.
The State Agency has established and will
maintain methods of administration to assure
that each program or activity for which it
receives Federal financial assistance will be
operated in accordance with the preceding
paragraph of this statement. The State
Agency will amend its methods of
administration from time to time as necessary

K

to carry out the purposes for which this
statement is given. The State Agency
recognizes and agrees that Federal financial
assistance will be extended in consideration
of, and in reliance on, the representations
and agreements made in this statement; and
that the United States shall have the right to
seek administrative and judicial enforcement
thereof. -

(State Library Administrative Agency)

(Address)

(Signature of Authorized State Agency
Official)

{Title)

Certificate of Appropriate State Legal Officer
1 hereby certify that (Name

of State Agency) (Name of

State) is the sole State agency with autherity
under State law to develop, submit and
administer or supervise the administration of,
the State plan under the Library Services and
Construction Act, as amended by Public Law
95-123; that ————{Name of authorized
State Agency Official) is the Officer
authorized to submit the State plan for the
named State agency: that the State Treasurer
or ——————{Title of Officers other than
State Treasurer) has authority under State
law to receive, hold and disburse Federal
funds under the State plan; and that all
provisions contained in the plan are
consistent with the State law, ~

. (Signature, Attorney General or Other Stale

Legal Officer).

(Title)

. (ate)

{20 U.S.C. 351a(11), 351d(b})
(FR Doc. 79-12481 Filed £-20.7; B:35 arm]
BILLING CODE 4110-02-H

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration
49 CFRPart 250 _

Revision of Regulations in Order To
Conform Application Requirements to
Title V Assistance Programs o

AGENCY: Federal Railroad
Administration, Department of
Transportation.

ACTION: Revisions to Final Rule.

SUMMARY: The Federal Railroad
Administration ("FRA") is revising its
regulations regarding applications for
guarantee of an obligation under the
Emergency Rail Services Act (“"ERSA”)
in order to make them conform to its
regulations under title V of the Railroad

Revitalization and Regulatory Reform
Ac! of 1976. Because ERSA. applicants
also may apply for assistance under title
V, FRA believes that the revision will
reduce the burden on applicants.

EFFECTIVE DATE: April 23, 1979.

FOR FURTHER INFORMATION CONTACT:
Stan Prymas, Office of Federal
Assistance, Federal Railroad
Administration. 400 Seventh Street,
S.W., Washington, D.C. 20550 at 202~
472-7174. Lawrence A. Friedman, Office
of Chief Counsel, Federal Railroad
Administration, 400 Seventh Street,
S.W., Washington, D.C. 20500 at 202~
428-7737.

SUPPLEMENTARY INFORMATION: As the
amendment provided herein simply
conforms, to the extent possible, the
ERSA application requiremeants to
existing title V application requirements

' _and therefore will reduce the burden on

applicants, the regulations are not
expected to have any economic,
regulatory or environmental impact.

In consideration of the foregoing 49
CFR 250.1 and 250.2 are amended to
read as follows:

Authority: Sec. 3(f) of the Emergency Rail
Services Act of 1970, Pub. L. 91-663; Sec.
1.49{m), regulations of the Office of the
Secretary of Transportation, 49 CFR 1.49{m).

§250.1 Form and content of application.

The application shall include, in the
order indicated and by section numbers
and letters corresponding to those used
in this part, the following:

{a) As to the Trustee:

(1) Full and correct name and
principal business address.

(2) The'name and address of the
reorganization court under the direction
of which the Trustee is acting and the
docket number of the proceeding.
~ (3) Name, tile, and address of the
person to whom correspondence
regarding the application should be

addressed.

(4) Brief description of the loan and its
purpose or purposes, including
statements of

(i) The total amount of the loan and
the amount of the guarantee being
sought,

(ii) The purpose or purposes for which
the loan proceeds will be used.

(iii) The maturity date or dates,

{iv) The date or dates on which the"
Trustee desires the funds to be made
available, and

(v) The rate of interest.

(5) Statement, in summary form.
showing financial obligations to or
claims against the United States or
obligations for which the United States
is guarantor, if any, by applicant or any
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-applicant’s parent as to the date of the
application, including:

" (i) Status of any claims under
litigation; and

{ii) Any other debts or credits existing
between the applicant and the United
States, showing the department or
agency involved in such loans, claims
and other debts; .-

(6)(i) Statement on behalf of the
Trustee that the Trustee has endeavored
to obtain a loan or loans-for the purpose
or purposes proposed withouta -
guarantee by the Secretary, but has not
been able to obtain a loan therefor upon
reasonable terms, or if only upon terms
considered unreasonable,.a statement

-getting forth such terms and describing
any facts relevant thereto.

(ii) Information as to the Trustee’s -
efforts to obtain the needed financing
without a guarantee thereof by the -
Secretary, and as to the results of such
efforts. (See § 250.2(b)(1) as to exhlblts
on this subject.)

(7) Full and complete statement,
together with independent supporting
evidence, where feasible, concerning the
effect that cessation of essential
transportation services of carrier would
have on the public welfare.

(8} Full and completestatement

" together with supporting evidence,
where possible, demonstrating that
cessation of .essential transportatlon
dervices by applicant camer is
imminent.

{9) Full and complete statement,
together with supportmg evidence, if
possible, that there is no other

practicable mieans of obtaining funds to l

meet payroll and other expenses
necessary to provxde essential
transportation services other than the
issuance of Trustee certificates. Such
statements shall include in detail a .
complete listing of all nontransportation:
assets of the carrier and corporate -
affiliates, or subsidiaries having a fair
market value of not less than $50 000,
together with the amount of .
encumbrances thereon,.if any, and a

“statement or plan for the disposition or
sale of such assets as a means of
obtaining funds necessary for essentlal
transportation services.

(10) Full and complete statément; )
‘together with supporting evidence, if
possible, demonstrating, with -
particularity, that the carrier can
reasonably be expected to become self
sustaining thhm a reasonable period of
time.

{11) Full and complete statement,
together with supporting evidence, that -
the probable wvalue of the assets of the
carrier in the event of liquidation_

.- provides reasonable protection to.the
-United States.

(b) As to the holder or holders
(1) Full and correct name and
principal business.address.

.(2) Names and addresses of principal
executive officers and directors, or
partners.

(3) Reference to apphcable provisions
of law and the charter or other
- governing instruments conferring -
authority to the lender to make the loan
and to accept the proposed obligation.

(4) Brief statement of the
circumstances and negotiations leading
to the agreement by the lender to make
the proposed loan, including the name
and address of any person or persons, or
employees of the carrier, representing or’
purporting to represent the Trustee in -
connection with such negotiations.

(5) Brief statement of the nature and

~ extent of any affiliation or business

relationship between the lender and any
of its directors, partners, or principal
executive officers, on the one hand, and,
on the other, the carrier and any of its
directors, partners, or principal
executive officers, or any person or
persons whose names are required to be
furnished under paragraph (b)(4) of this
section.

(6) Full and complete statement of all
sums paid or to be paid and of any other
consideration given or to be given by
lender in connection with the proposed *
loan, including with respect thereto: (i)
name and address of-each person to
whom the payment is made or to be
made, (ii) the amount of the cash
payment, or the nature and value of
other consideration, (iii) the exact
nature of the sefvices rendered or to be
rendered, (iv) any condition upon the
obligation of the lender to make such
payment, and (v) the nature of any
affiliation, association, or prior business
relanonshlp between any person named
in answer to paragraph (6)(i) of this
section and the'lender or any of its -
du‘ectors, partners, or officers.

(c) As to-the impact of the fi inancing
on the environment:

Summary statement of the use to which-
funds will be put and any anticipated -
impact on the environment. After
reviewing this submission, the
Administrator retains the right to require
the Trustee to submit a detailed

- assessment of the financing’s impact on

the environment in a general format to
be supplied by the Admuustrator

§250.2 Required exhibits.

There shall be filed with and made a
part of each application and copy , -
thereof the following exhibits, except
that exhibits filed with the

Administrator pursuant to some other
statutory provision or regulation which
are in the same format as the following
exhibits may be incorporated in and
made part of the application filed under
this part by reference. While the
application is pending, when actual data
become available in place of the .
estimated or forecasted data requlrcd in

* the exhibits under this part, such actual

data must be reported promptly to the

- Administrator in the form required in

the appropriate exhibit.

(a) The following exhibits are requirad
concerning the Trustee and the carrier:

(1) As Exhibit 1, copy of duly certified
order of the court, or instrument of
appomtment. appointing trustees of lhe
carrier.

{2) As Exhibit 2, a certified copy of the
order(s) of the reorganization court
having jurisdiction of applicant

" authorizing (i) the filing of the
application with the Administrator fot a
guarantee of the Trustee’s certificate; (i)
filing of the application with the
Interstate Commerce Commission for
authority to issue a Trustee’s certificate;
(iii) such pledge of security for the loan
and the guarantee as the applicant
proposes in connection with Exhibit 3;
and (iv) compliance by the Trustee with
conditions to the guarantee imposed by
law and the Administrator.

(3) As Exhibit 3, full and complete
statement, together with supporting
evidence, that the probab]e value of the
assets of the railroad in the event of
liquidation provides reasonable
protection to the United States.

-(4) As Exhibit 4, a map of the carrier's
existing railroad.

(5) As Exhibit 5, statement showing

-miles of line owned; miles operated:
number of units of locomotives, freight
cars, and passenger cars owned and
leased; principal commodities carried:
and identification of the ten most
important industries served.

(6) As Exhibit 6, statement as to
whether any railroad affiliated with the
carrier has applied for or received any
Federal assistance since 1970.

(7) As Exhibit 7, statement showing
total dividends, if any, declared and
total dividends paid for each of the last
5 calendar years and for each month of
the current year to latest available dale,

(8) As Exhibit 8, a copy of applicant's
most recent year-end general balunce
sheet certified by applicant’s
independent public accountants, if
available, and a copy of applicant's -
most recent unaudited general balance
sheet as of a date no less recent than the °
end of the third month preceding the

_ date of the filing of the application. The

unaudited balance sheet shall be

a
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presented in account form and detail as
required in schedule 200 of the
Commission’s annual report R-1 or R-2,
as appropriate, together with the
following schedules {where chances in
accounts from the end of the prior year
to date of the apphcatmn have not been
significant, copiés of the appropnate
schedules in the prior year's R-1 or R-2
with marginal notations listing the
changes may be substituted):

(i) Particulars of account 704, Loans
and Notes Receivable, in form and
detail as required in schedule 201 of
annual report R~1 for the Class I
railroads, and in similar form for the
Class Il railroads except that for Class II
railroads, loans and notes receivable
that are each less than $25,000 may be
combined into a single amount;

(ii) Particulars of investment in
affiliated companies and other
investment in form ard detail required
in schedules 205 and 206 of annual
report R-1, or schedules 1001 and 1002
of annual report R-2, as appropriate;

(iii) Particulars of balances in
accounts 741, Other Assets, and 743, -
Other Deferred Changes, in form and
detail required in schedule 216 of annual
report R-1 or schedule 1703 of annual
report R-2, as appropriate;

(iv} Particulars of loans and notes
payable in form and detail required in
schedule 223 of annual report R-1, or
schedule 1701 of annual report R-2, as
appropriate, as well as information as to
bank loans, including the name of the
bank, date and amount of the original
loan, current balance, maturities, rate of
interest, and security, if any;

{v) Particulars of long-term debt in
form and detail required in schedules
218 and 219 of annual report R-1 or
schedules 670, 695, 901, 902 and 1702 of
annual report R-2, as appropriate,
together with a brief statement
concerning each mortgage, pledge, and
other lien, indicating the property or
securities encumbered, the mqrigage
limit per mile, if any, and particulars as
to priority;

(vi} Particulars of balance in account
784. Other Deferred Credits, in form and
detail required in schedule 225 of annual
report R~1 or schedule 1704 of annual
report R-2, as appropriate;.and

(vii) Particulars as to capital stock in
form and detail required in schedules
228, 228, and 230 of annual report R-1 or
schedule 690 in annual report R—z as
appropriate. - . - -

{9) As Exhibit 3,-a copy of carrier
applicant’s report:o its stockholders or
report of the trustee for each of the 3°
years preceding the yearin which the
application i is ﬁled

(10) As Exhibit 10, applicant’s most
recent annual income statement
certified by applicant’s independent
public accounts if available, and a

- spread sheet showing unaudited

monthly and year-to-date income
statement data for the calendar year in
which the application is filed in account

“form similar to that required in column

(a) of schedule 300 of annual report R-1
or R-2 as appropriate. For those months
preceding and ending upon the date of
the unaudited balance sheet presented
in Exhibit 8, the income statement shall
be reporled on an actual basis and so
noted. For those months between the
dates of the unaudited balance sheet
and the filing of the application, the
income statement data shall be reported
on an estimated basis and so noted and
shall be submitted in conjunction with
corresponding estimated month-end
balance sheets. For those months
between the date of the application and
the end of the year income stalement
data shall be presented on a forecasted
basis and so noted and shall be
submitted in conjunction with a
forecasted balance sheet as at the year
end.

(11) As Exhibit 11, spread sheets
showing for each of the four years
subsequent to the year in which the
application is filed, both before and
after giving effect to the proceeds of the
assistance required in the application:

(i) Forecasted annual income
statement data in account form and
detail similar to that required in column
(a) of schedule 300 of annual report R-1
or R-2 as appropriate, including the
subaccounts comprising line 2 (railway
operating expenses), as specified by
lines 64, 92, 105, 159, 168, and 180 of
Schedule 320; and

(ii) Forecasted year-end balance
sheets in account form and detail similar
to that required in schedule 200 of
annual report R-1 or R-2, as
appropriate. These spread sheets shall
be accompanied by a statement setting
forth the bases for such forecasts.

(12) As Exhibit 12, a spread sheet

* showing changes in financial position

for the year in which the application is
filed in account form and detail as
required in schedule 309 of annual
report R~1 and R~-2 as appropriate as
follows:

{i) For that period ending on the date
of the unaudited balance sheet In
Exhibit C, based upon actual data; and

(i} For that period from the balance
sheet date to the end of the year, based
upon estimated and forecasted data.

(13) As Exhibit 13, a spread shicet
showing forecasted changes in financial
position for each of the four calendar

”

years subsequent to the year in which
the application is filed, both before and
after giving effect to any funds
requested in the application and
including a statement showing the bases
for such estimates, in account form and
detail as required in schedule 309 of the
annual Report R-1 for Class I railroads
in similar form and detail for Class I1
railroads.

(14) As Exhibit 14, a statement
showing actual cash balance at the
beginning of each month and the actual
cash receipts and disbursements during
each month of the current year fo the
date of the latest balance sheet
furnished as Exhibit 8, together with a
monthly forecast (both before and after
giving effect to use of proceeds from the
proposed loan) for the balance of the
current year and the year subsequent
thereto.

(15) As Exhibit 15, a general statement
setting forth the fac!s as to estimated
prospeclive earnings and other funds
rpon which applicant relies to repay the

oan.

(b) The following exhibits are reqlmed
as to the transachon.

(1) As Exhibit 18, copies of
correspondence from all. and not less
than three, lending institutions or
security underwriters to which
application for the financing has been
made, evidencing that they have
declined the financing unless
guaranteed by the Secretary or
specifying the terms upon which they
will undertake the financing without
such guarantee.

(2) As Exhibit 17, specimens, or forms
where specimens are not available, of
all securities to be pledged or otherwise
issued in connection with the proposed
loan; and in case of mortgage, a copy of
the mortgage or indenture.

(3) As Exhibit 18, copies of the loan
agreement entered into, or to be entered
into, between the Trustee and lender,
and of any agreements or instruments
executed or be executed in connection
with the proposed loan.

Dated: April 9, 1979.
Joha M. Scllivan, a
Admicisteator. Fedesz} Rallrood Administcotion.
[RCC-Ecaram!s Docket N2. 79-1, Notice No. 1}
[FR Doc. 75-12511 Filed 4-20-7%: 845 axi)
BILLING COOE 4910-06-3
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INTERSTATE COMMERCE
CORiMISSION

49 CFR Part 1033~

SubsHiution of Trailers for Boxcars
AGENCY: Interstate Commerce
Commission.

ACTION: Emergency Order. Revised
Service Order No. 1369.

SUMMARY: The Atchison; Topeka and
Santa Fe Railway Company has a -

- movement of copper articles from

. Amarillo, Texas, to five destinations.
.Revised Service Order No. 1369 -~
authorizes the ATSF to substitute'a
maximum of four trailers for each
boxcar ordered for these shipments.

DATES: Effective 11:59 p.m., April 17,
1979. Expires when modified or vacated
by order of this Commission.

FOR FURTHER INFORMATION CONTACT: I
Kenneth Carter, Chief, Utilization and
Distribution Branch, Interstate
Commerce Commission, Washington,
D.C. 20423. Telephone (202) 275-7840.
Telex 89—2742

SUPPLEMENTARY INFORMATION: The
Order is printed in full below.

Decided: April 18, 1979.
An acute shortage of boxcars for

transporting shipments pf copper coiled

rod and other copper articles exists on
The Atchison, Topeka and Santa.Fe
Railway Company (ATSF) at Amarillo,
Texas. The ATSF has an available
supply of certain trailers that may be

"~ substituted for this traffic at the ratio of .

four trailers for each boxcar; and use of
these trailers for the transportation of
copper articles is precluded by certain
tariff provisions, thus curtailing

shipments of copper articles. Thereis a .

need for the use of thése trailers to-
supplement the supplies of plain
boxcars for transporting shipments of
copper articles. It is the .opinion of the
Commission that an emergency exists
requiring immediate action to promote
car service in the interest of the public
and the commerce of the people.
Accordingly, the Commission finds that
notice and public procedure herein are
impracticable'and contrary to the public
interest, and that good cause exists for
making this order effective upon less
than thirty days' notice. , ~

It is-ordered, § 1033.1369 Substitution .

of trailers for boxcars:

(a) Each common carrier by rallroad
subject to the Interstaté Commerce Act
shall observe, enforce, and obey the
following rules, regulations and -
practlces with respect to-its car service:

_applicable tariff for the car ordered.

(1) Substitution of cars. The Atchison,
Topeka and Santa Fe Railway Company
{ATSF) may substitute a maximum of
four trailers for each boxcar ordered for
shipments of copper colled rod and
other copper articles from Amarillo,
Texas, destined to Chicago, lllinois,
routed ATSF direet; and to Syracuse,
New York; Providence, Rhode Island;
Worcester, Massachusetts and .
Secaucus, New Jersey, and routed
ATSF—Consolidated Rail Corporation,
subject to the conditions in paragraphs
{2) through (6) of this order.

(2) Concurrence of Shipper Required.
The concurrence of the shipper must be
obtained before trailers are substituted .
for each boxcar ordered as authorized in
paragraph one of this order.

(3) Minimum Weights. The minimum
weight per shipment for which trailers
have been substituted for one boxcar, as
authorized in paragraph one of this
order, shall be that specified in the

(4) Endorsement of Billing. Bills of
lading and waybills covering
movements authorized by this order
shall contain a notation that shipment is
moving under authority of Revised
Service Order No. 1369,

(5) Damage Free Equipped Trailers.
Damage Free Equipped Trailers may not
be used for these shipments.

(6) Deramping of the Trailers.

" Shipments to Secaucus will be

deramped at Syracuse for ramp site
delivery to consighee. Shipments to
Providence and Worcester will be
deramped at Worcester and made
available to consignee at ramp site.
Shipments to Syracuse will be deramped
at Kearny, New Jersey, and made
available to consignee at ramp site.

(b} Rules and regulations suspended.

~ The operation of tariffs or other rules

and regu1atlons, insofar as’ they conflict
with the provisions of this order, is °
hereby suspended.

(c) Application.”The provisions of this
order shall apply to intrastate, “-

- interstate, and foreign commerce. -

(d) Effective date. This order shall
become effective at 11 59 p. m Apml 17,
1979. ‘

(e) Explratton The provxslons of ‘this
order shall remain in effect until
modified or vacated by order of this
Commission. -

(o US. c. (10304—10305 and 11121—11126] )
This order shall be served upon the -

) Assomatxon of American Railroads, Car

Service Dmsmn, as agent-of the .
railroads subscnbmg to the car service’
and carhire agreement under the terms -

- of that-agreement and upon the

American Short Line Railroad

Association. Notice of this order shall be
given to the general public by depositing
a copy-in the Office of the Secretary of
the Commission at Washington, D.C.,
and by filing a copy with the Direator,
Office of the Federal Register.

By the Commission, Rafiroad Scrvice

Board, members Joel E. Bums, Robert S.
Turkington and Jobn R Michaol.

H. G. Homme, Jr.,
Secretary.

[Revised Servica Order No. 1360] N . {

¢ [FR Doc. 78-12546 Fllcd 4-20-70; 84 am)

BILLING CODE 7035-01-#4

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 26

Ruby Lake National Wildlife Refuge, .
Nevada; Public Entry and Use

" - AGENCY: Fish and Wildlife Service.

Interior. -
ACTION: Final rule.

SUMMARY: This rule establishes special
‘regulations governing boating use at the
Ruby Lake National Wildlife Refuge,
Nevada. The intent is to establish
boating regulations consistent with the
primary purposes for which the refuge-
was established by setting opening
dates and horsepower hmituhons for

" boats.

DATES: These special regu]ations will bo
effective May 23, 1979 through
December 31, 1979.

FOR FURTHER INFORMATION CONTACT:
Patrick L. O’'Halloran, Area Office, U.S.
Fish and Wildlife Service, 2800 Cottuge
Way, Room E-2740, Sacramento,
California 95825, telephone (916) 484~
4664, ' .
SUPPLEMENTARY INFORMATION: The
primary author of this document is
Patrick L. O’Halloran.

_ Background

Final regulahons for 1978 were

‘published in the Federal Register on

April 21, 1978 (43 FR 16981) On June 29,
1978, a lawsuit was filed in United
States District Court, Washington, D.C,,
against the Secretary of the Interior, the
Assistant Secretary for Fish and

- Wildlife and Parks, and the Director,
- Fish and Wildlife Service, by the

Defenders of Wildlife, et al., (Civil .
Action No. 78-1210). Following two days
of trial on the matter, the District Court
on July 11 declared the April 21
regulations invalid because the

[

- Secretary failed to make a finding that

the permitted recreational use would fiot
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be incorisistent with the primary
purposes for whlch the refuge was
established.

Revised regulations were published in
the Federal Register on July 25, 1978 (43
FR 32133). These regulations were also
" challenged in an action brought by the "

- Defenders of Wildllfe (le Action No.
78-1332), and 'on ‘August 18 ere
declared invalid by the District Court.
The Secretary was then ordered to issue
new regulations within 15 days “which
permit secondary uses of Ruby Lake
only insofar as such usages are not
inconsistent with the primary purposes
for which the refuge was established".
Such regulations were issued on
September 7, 1978 (43 FR 39798).  °

The Refuge Recreation Act of 1962 (16
- U.8.C. 460k) authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
~ extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that such recreational use
will not interfere with the primary
purposes for which the area was
established; and (2} that funds are
available for the development,

- operation, and maintenance of the
permitted forms of recreation.
The recreational use authorized by
these regulations will not interfere with
the primary purposes for which the
Ruby Lake National Wildlife Refuge was
established. This determination is based
upon consideration of, among other
things, the Service’s Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976, and the Service’s Environmental
Impact Assessment published in June
1976, public comment received on earlier
proposed rules, public comment on the
assessment, and the evidence presented
during litigation of the court cases cited
herein. Funds are available for the
administration of the recreational
activities permitted by these regulations.
" OnJanuary 5, 1979, the Fish and
. Wildlife Service published a proposed
rule (44 FR 1433) concerning these

) special regulations. Interested persons
were given until February 5, 1979, to
submit comments.

Discussion of Comments B

One comment was received from the
Defenders of Wildlife. The Defenders
did not oppose the proposed special
regulations, but cautioned that to permit
more expansive recreational use of
Ruby Lake than-that proposed by the
January 5 rule would be inconsistent

with prior judicial determinations and
with the Refuge Recreation Act and the
Migratory Bird Conservation Act.
Defenders also expressed concern that
the proposed regulations failed to
provide for a drawdown of the lake
level in 1979, and stated that the final
rule should express an adequate
waterfowl-related justification for this
failure as well as a new date for the
drawdown.

The water management plan for Ruby
Lake calls for a periodic drawdown of
the water level in the South Sump of
Ruby Lake to maintain and periodically
rejuvenate aquatic vegetation. The
objective is to increase productivity and
a desirable composition of marsh
vegetation and organisms.

In the litigation previously mentioned.
the Fish and Wildlife Service expressed

an intent to initiate a drawdown in 1979.

" This drawdown has been postponed to
permit coordination of research on the
marsh to measure the effects of the
drawdown and {o aid in future water
management.

Since this is a management praclice
rather than a public use regulation, it is
not deemed appropriate that these
special regulations be modified as
requested by the Defenders.

As provided by 50 CFR 26.33, the
Service hereby issues the following
Special Regulations: -

§26.34 Special regulations conceming
public access, use and recreatlon for Ruby
Lake National Wildiife Refuge, Nevada.

Beginning on June 15, 1979, and
continuing until December 31, 1979,
motorless boats and boats with electric
motors will be permitted only on that

" portion of the Ruby Lake National
Wildlife Refuge known as the South
Sump. Beginning on August 1, 1979, and
continuing until December 31, 1979,
boats with a single motor rated 10
horsepower or less will also be
permitted on the South Sump of the
Refuge. Water skiing or the use of jet
skis will not be permitted. Boats may be
launched only from landings approved
and so designated by the Refuge
Manager.

Maps depicting the South Sump will
be available from the Refuge Manager
and will be posted at the boat landings.
Copies of the maps can alsa be obtained
from: (1) The Regional Director, U.S.
Fish and Wildlife Service, Lloyd 500
Building, Suite 1692, 500 Northeast
Multnomah Streel, Portland, Oregon’
97232; and (2) the Area Manager, U.S.
Fish and Wildlife Service, 2800 Cottage’
Way, Room E-2740, Sacramento,
Galifornia 95825.

Note.~The Department of the Interior has
determined that this document is not
significant rule and does not require a
regulatory analysis under Executive Order
12044 and 43 CFR Part 14.

Dated: March 6, 1879. )

Williom D. Sweeney,

Area Mirczer—Califomio-Neveda, US Fizk ard Wildlife
Service.

{FR Do 78-12353 Filxd 4-20-7% 2143 am}
BILLING CODE 4310-55-M '

Fish and Wildlife Service

$0 CFR Part 32

Hunting; Opening of the Kodiak
National Wildlife Refuge, Alaska

AGENcY: U.S. Fish and Wildlife Servlce.
Department of the Interior.

ACTION: Special Regulations.

SUMMARY: The Director has determined
that the opening to hunting of the
Kodiak National Wildlife Refuge,
Alaska, is compatible with abjectives
for which this area was established, will
utilize a renewable national resource,
and will provide additional recreational
opportunities to the public. This
document establishes special
regulations effective for the upcoming
hunting season for hunting big game,
including Alaska brown bear, mountain -
goat, reindeer, and Sitka black tail deer.

EFFECTIVE DATE: These regulations are
effective from publication date through
January 15, 1960. p

FOR FURTHER INFORMATION CONTACT:
Robert L. Delaney, Refuge Manager,
Kodiak National Wildlife Refuge, P.O.
Box 825, Kodiak, Alaska 99615, (907) «
486-3325.

SUPPLEMENTARY INFORMATION: The
primary author of this document is
Robert L. Delaney. The Refuge
Recreation Act of 1962 (16 U.S.C. 460K}
authorizes the Secretary of the Interfor
to administer such areas for public
recreation as an appropriate incidental
or secondary use only to the extent that
it is practicable and not inconsistent
with the primary objectives for which -
the area was established. In addition,
the Refuge Recreation Act requires: (1)
That any recreational use permitted will
not interfere with the primary purpose-.
for which the area was established; and
(2) that funds are available for the . -
development, operation, and
maintenance of the permitted forms of
recreation. The recreational use
authorized by these regulations will not
interfere with the primary purpose for .
which the area was established; and (2)
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that funds are available for the ’ ] .
development, operation, and
maintenance of the permitted forms.of
recreation. The recreational use
authorized by these regulations wilf not
interfere with the primary purposes for
which the Kodiak National Wildlife
Refuge was established. This
determination is based upon.,
consideration of, among-other things, the
Service's Final Environmental Statement
on the Operation of the National
Wildlife Refuge System published in
November 1976. Funds are-available for
the administration of the recreational
activities permitted by these regulations.

§32.32 Special regulatlons, big game; for
individual wildlife refuge areas.

Kodiak National Wildlife Refuge,
' Alaska

Sport hunting of big game, including
brown bear, mountain goat, reindeer,
Sitka black tail deer, is permitted on the
Kodiak National Wildlife Refuge,
Alaska. Sport hunting shall be in.
accordance with all applicable state and
federal regulations, subject to the
following special regulatlons. (1) 'The
use of airboats and jetboats is
prohibited on all waters. of the Kodiak
National Wildlife Refuge;, (2) the -

- landmg. take off, and operation of fixed -

. wing aircraft under other than - .
emergency conditions is penmtted on,
water areas only; (3). hunters intending, -
to enter lands of the: Kodiak National
wildlife Refuge which have been
coveyed to individual village
.corporations under the terms of the
Alaska Native Claims Settlement Act
should contact the appropriate
individual village corporation for - -
permission to enter said lands. Maps of
the village lands and corporation -
addresses are available from Refuge
Manager, Kodiak National Wildlife
Refuge, Box 825, Kodiak, Alaska 99615.
The provisions of this special regulahon
supplement the fegulations governing
hunting on wildlife refuge areas
generally which are set forth in Title 50,
Code of Federal Regulations, Part 32.
The public is invited to offer suggestions
and comments at any time..

» Dated: March 30, 1979.. -

Keith Schrewer,

Alaska Area Director, U.S: Fish and Wildlife Service:
[FR Doc. 78-12525 Filed 4-20-79; 8:45 am}], | -
BILLING CODE 4310-55-M
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Federal Register
Vol. 44. No. 79

Monday, April 23, 1979

This section of the FEDERAL REGISTER
contains™ notices to the public of the
proposed issuance of rules and .
regulations. The purpose of these notices
is to give interested ‘persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules. .

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
[7 CFR Part 981]

Handling of Almonds Grown in
California; Reporting and Quality
Control

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

. SUMMARY: This rule makes several
changes in the administrative rules and
régulations pertaining to reporting and

-quality control to standardize reporting
and relieve unnecessary burdens on
almond packers.

DATES: Written comments to this .
proposal must be received by May 4,
1979.

ADDRESSES: Written comments should
be submitted in duplicate to the Hearing
Clerk, Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250. All written submissions will
be made available for public inspection
at the office of the Hearing Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Charles R. Brader (202) 447-4722.

SUPPLEMENTARY INFORMATION: Notice is
given to amend Subpart-Administrative
Rules and Regulations (7 CFR 981441~
981.474; 43 FR 47969, 56012) by revising
§§ 981.442, 981.455 and 981.472. The
subpart is issiied under the marketing
-agreement, as amended, and Order No.
881, as amended (7 CFR Part 981),
regulating the handling of almonds -
grown in California. The marketing
agreement and order are collectively
referred to as the “order”. The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The
proposals are based on a
recommendation of the Almond Board
of California.

Selection 981.42 of the order provides
for each handler to cause to be

determined, through the inspection
agency, and at the handler's expense,
the percent of inedible kernels in each
variety of almonds received by him, and
report this determination to the Board.
The quantity of inedible kernels in each
variety in excess of two percent * of the
kernel weight received, constitutes a
weight obligation to be accumulated in
the course of processing and shall be
delivered to the Board, or Board
accepted crushers, feed manufacturers,
or feeders. Section 981.42 also
authorizes the Board, with the approval
of the Secretary, to establish rules and
regulations necessary and incidental to
the administration of this provision.
Section 991.442 of the administrative
rules and regulations implements

§ 981.42,

Section 981.442 provides, among other
things, for each handler to report to the
Board the quantity of almonds received
from growers. However, that section
does not provide adjustment for excess
moisture in those receipts. Moreover, the
order and the administrative rules and
regulations do not define “excess
moisture”. Based on several years’
operation under this section, the Board
has found that, while handlers may be
making adjustments for excess moisture
in reporting their receipts of almonds to
the Board and to growers, these
adjustments are not always uniform and
to that extent, the information reported
by handlers may not be uniform.

Therefore, the proposal is to add a
new § 981.401, defining “adjusted kernel
weight" in paragraph (a) of that section.
For clarity, paragraph (b) of that section
would contain an example
demonstrating how the “adjusted kernel
weight" would be computed. Except for .
Peerless bleaching stock, “adjusted
kernel weight" would mean the actual
gross weight of any lot of almonds: Less
weight of containers; less moisture of
kernels in excess of five percent; less
shells, if applicable; and less trash or
other foreign material. The adjusted
kernel weight would be determined by
sampling certified by the inspection
agency. Peerless bleaching stock is
shipped as unshelled almonds and the
adjusted kernel weight of these almonds
would be 35 percent of the clean
bleachable weight. This is the shelling

1This percentage has been changed to one and
one-half percent (42 FR 56487), except for the 1978~
79 crop year (ending June 30, 1878), the percentage is
three percent (43 FR 56012).

ratio prescribed in the order for
determining the kernel weight of
unshelled Peerless almonds.

To achieve uniformity, in reporting

-receipts of almonds, it is proposed that

§§ 981.442(a)(3) and {4) and 981.472(a)
and (b) be revised so that handler
receipts would be reported by them on
an adjusted kernel weight basis. In
addition, since proposed § 981.401(b)
would set forth the manner in which the
adjusted kernel weight would be
computed, the provision in

§ 981.442(a)(3) allowing for shellout loss
is unnecessary and would be deleted.

Section 981.455 provides for transfers
of almonds and reserve credits from one,
handler to another. However, it does not
provide for transfers of a handler's
disposition obligation pursuant to
§ 981.42(a).

A handler may resell an unsorted lot
of almonds to another handler. In that
case, it is inequitable to require the
transferring handler to meet the
disposition obligation, especially since,
in transferring the lot, he has divested
himself of that portion of the lot which
created the obligation and would be
removed in the course of processing. It is
therefore proposed that § 981.455 be
amended by the addition of a new
paragraph (c) prescribing procedures for
such transfers. Paragraph (c) would
permit transfer of inedible obligation,
with the approval of the Board, only
when the inedible kernels are physically
transferred with the entire lot of
almonds. Such a transfer would have to
be reported to the Board.

Section 981.442(a)(5) provides that
each handler meet his disposition
abligation by delivering packer pickouts
and other inedible kernel material to
nonhuman consumption outlets, if the
inspection agency of the Board has
sampled the deliveries. However, for
handlers who only deliver very small
quantities for disposition credit, the cost
is a disproportionate burden, often
requiring considerable time and effort
by the inspection agency and the
handler. Therefore, the proposal is to
amend § 981.442(a)(5) by providing that
in the case of a handler having an
annual total obligation of less than 1000
pounds, delivery may be to the Board in
lieu of an accepted user, in which case
the Board would certify the disposition
and report the results to the USDA.

P
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The proposals to amend Subpart-
Administrative Rules and Regulations (7
CFR 981.441-981.474; 43 FR 47969, 56012)
are as follows:

1. Section 981.401 is added to read as
follows:

§981.401 Adjusted kernel weight.

(a) Definition. Except for Peerless
bleaching stock, “adjusted kernel
weight" shall mean the actual gross
weight of any lot of almonds: Less
weight of containers; less moisture of
kernels in excess of five percent; less
shells, if applicable; and less trash or
other-foreign material. The adjusted
kernel weight shall be determined by
sampling certified by the inspection
agency. The kernel weight of Peerless
bleaching stock shall be 35 percent of —
the clean bleachable weight.

(b) Computation. Except for Peerless
bleaching stock, the computation of
.adjusted kernel weight shall be in the -
manner shown in the following example.
The example is based on the analysis of
a 1,000 gram sample taken from a lot of
almonds weighing 10,000 pounds. The
sample contains the following: edible
kernels, 530 grams; inedible kernels, 120
grams; foreign materials, 350 grams; and
moisture content of kernels, seven
percent. Excess moisture is two percent.
The sample computation is as follows:

3

, T Percentof  Weight

sample . {pounds)

1. Actual gross welght of doliVery.eamemsemsemsee 10,000
2. Percent of edible keme! weight.... 53.00
3. Less excess moisture of edible

kernels (excess moisture x line 2) 106 o
4. Not percent shell out (tine 2—fine N

3) 51.94 cmeerermmecrms
5. Net edible kemels (line 4 x lina 1).... - 5,184
6. Total percent of inedible kernels .

{from ). 12.00

7. Less excess moisture of inedible
keme!s (excess moisture from
ple x line 6)
8. Net percent inedible keme!
[ (111 FOS—
9. Total inedible kernels. {line i )
10. Adjusted kemel weight (line 5 + fine 9) .......

2. Section 981.442(a)(3)—(a)(5) are
revised to read as foll_ows: .

§981.442 Quality Control.

[a] * Kk * ) " N

(3) Analysis of Sample. Each sample
shall be analyzed by or underthe:
surveillance of the inspection agency to
determine the kernel content and the .
proportion of inedible kernels in the
sample. The inspection agency shall
prepare a report for each handler
showing, by variety, the total adjusted
kernel weight received by the handler,
the inedible kernel weight, and any
other information as the Board may
prescribe. The report shall cover the
handler's daily receipts or the handler's

total receipts during a period not
exceeding one month, and shall be
submitted by the inspection agency to
the Board and the handler.

* (4) Disposition obligation. The weight
of inedible kernels in excess of one and -
one-half percent of the adjusted kernel

“weight reported to the Board of any

variety received by a handler shall
constitute his disposition obligation,
except for the 1978-79 crop year ending
June 30, 1979, this. percentage shall be
three percent. If a varity other than

. Peerless is used as bleaching stack, the

weight so used may be reported to the
Board and the disposition obligation for
that variety reduced proprotionately.

{5) Meeting the disposition obligation.
Each handler shall meet his disposition
obligation by delivering packer pickouts,
kernels rejected in blanching, pieces of
kernels, meal accumulated in.
manufacturing, or other material, to
crushers, feed manufacturers, feeders, or
dealers in nut wastes, on record with the
Board as Accepted Users. In the case of
a handler having an annual total

" obligation of less than 1,000 pounds,

delivery may be to the Board in lieu of
an accepted user, in which case the
Board would certify the disposition lot
and report the results ta the USDA. For
dispositions by handlers with the
mechanical sampling equipment,
samples may be drawn by-the handler in
a manner acceptable to the Board and
the inspection agency. For all other
dispositions, samples shall be drawn by
or under the supervision of the
inspection agency. Upon-approval by
the Board and the inspéction agency,
-sampling may be.accomplished at the
accepted user’s destination. The almond
meat content of each delivery shall be
reported to the Board and the handler
and.credited to the handler's disposition
obligation. Each handler’s disposition-
obligation shall be satisfied when the
almond meat content of the material
_delivered to accepted users equals the
disposition obligation, but no later than
July 31 succeeding the crop year in’
which the obligation was incurred.

* * * * *

3. Section 981.455(c) i§ added to read
as follows:

§981.455 i Interhandler transfers.

* * - *' *

(c) Transfer of inedible obligation may

be made, with the approval of the Board, .

only when the inedible kernels are
physically ansferred with the entire lot
of almonds. The transfer of the lot shall
be reported on ABC Form 8, showing
date of transfer and, for the transferring
handler, the (1) original inspection -
certificate number, (2) total weight

shown on the certificate, and (3) weight
of inedible kernels shown on the
certificate. For the receiving handler,
ABC Form 9 shall show the (1) new
inspection certificate number, (2) total ~
weight shown on the certificate, and (3)
weight of inedible kernels shown on the
certificate. ABC Form 9 shall be signed
by both, the transferring handler and the
receiving handler, and submitted by the
transferring handler to the Board for
approval,

4. Section 981.472 is revised to read as
follows: '

'§981.472 Report of almonds recelved.

{a) Each handler shall report to the
Board on ABC Form 1 the total adjusted
kernel weight of almonds, by varieties,
received by him for his own account
within any of the hereinafter prescribed
reporting periods. Each such report shall
be filed with the Board within five (5)
busdiness days after the close of the
applicable one of the following reporting
periods:

July 1 to August 31, September1to *

September 15, September 16 to Septembur

30, October 1 to October 15, October 16 to

October 31, November 1 to November 15,

November 16 to November 30, December 1

to December 31, January 1 to March 31,

April 1 to June 30. ’

(b) For the reporting periods July 1
through December 31, and January 1
through March 31, each handler shall
submit a summary report to the Board,
within 30 days after the end of the
reporting period, which shall show the
adjusted kernel weight of almonds
received for the handler's own account
by county of praduction and such
varieties as may be requested by the

- Board.

This regulation has not been
determined significant under the USDA
criteria implementing Executive Order
12044.

Dated: April 18, 1979,
D. S. Kuryloski, *
Acting Director, Fruit and Vegetable Division.
[FR Doc. 79-12499 Filed 4-20-79; 8:45 am)
BILLING CODE 3410-02-M

[7 CFR Part 1260]
Beef Research and Information Order;
Hearing on-Proposed Order

AGENCY: Agricultural Marketing Service,
USDA. ‘

ACTION: Public hearing on proposed
rulemaking, .

SUMMARY: This noticed hearing is being
held to consider a proposed Beef
Research and Information Order,
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submitted by the Beeferendum Advisory

" Group, that would establish a nationally
coordinated program of research and
information to develop and improve
markets for cattle, beef, 'and beef
products. Such a program would be
financed by value-added assessments of
up to five-tenths of one percent of the
value of cattle sold. The proposed order

" limits the assessment to not more than
two-tenths of one percent for the first
two years of the program. The program
would be administered by a Beef Board
Composed of up to 68 producer members

-appointed by the Secretary of
Agricuture from nominations submitted
by certified organizations. A group
representing a coalition of beef industry
organizations requested a hearing on the
proposed order. Proponents contend that
a nationally coordinated program of
beef research and information is needed
to establish an effective and continuous
program of research, consumer
information, producer information and
promotion; to stabilize marketing
conditions; to strengthen the cattle and
beef industry’s position in the
marketplace; and to maintain and
expand dorestic and foreign markets
for United States beef.

DATES: The hearing sessions will be held
beginning on June 12, 18, 21, 26, and 28
at five locations listed under -
“Supplementary Information.”

ADDRESSES: Hearing sessions will be
held at five locations beginning on the
dates listed below: )

1. June 12, 1979—Earle Cabell Pederal
Building, Room 7A23, 1100 Commerce
Sireet, Dallas, TX 75242

2. June 19, 1979—Federal Building,
Room 1112, 1000 Liberty Avenue,
Pittsburgh, PA 15222.

3. June 21, 1979—Ramada Inn, 845 N..
Central Avenue, Hapeville, GA 30354
{near Atlanta airport).

4. June 26, 1979—Scrugham
Engineering Mines Building, Room 101,
Reno Campus University of Nevada,
Reno, NV 89507. - .

5. June 28, 1979—Henry A. Wallace
Building, Auditorium, East 9th and
Grand Avenue, Des Moines, IA 50319.

Each day’s session will begin at 9
a.m., local time, unless the judge
otherwise specifies during the course of
the hearing. Any of the sessions may be
continued beyond 1 dayif necessary. -
FOR FURTHER INFORMATION, CONTACT:
Ralph L. Tapp, Livestock, Poultry, Grain
and Seed Division, AMS, USDA,
Washington, D.C. 20250, Phone: 202-447-
3970: - T

SUPPLEMENTARY INFORMATION: Notice is
hereby given of a public hearing on a
proposed national beef research and

information order. The hearing is called
pursuant to the provisions of the Beef
Research and Information Act (7 U.S.C.

-2901 et seq.), as amended, and in
accordance with the applicable rules of
practice and procedure governing
proceedings to formulate such an order
{7 CFR Part 1260). The public hearing is
for the purpose of:

(a) Receiving evidence with respect to
the economic and marketing conditions.
which relate to the proposed order set
forth herein and to any appropriate
modifications thereof;

(b) Determining the extent of need for
an order to implement a nationally
coordinated beef research and
information program; and

(c) Determining whether provisions
specified in the proposed order or some
other provisions appropriate to the -
terms of the Beef Research and
Information Act {7 U.S.C. 2901 et seq.),
as amended, will tend to effectuate the
declared policy of the Act.

In addition, the following matters
should also be addressed at the hearing:
{(2) The nature of potential programs
-and projects with expected benelfits to

producers and consumers;

(b) The expected economic and social
impacts of such programs and the
expected distribution of these impacts
on the segments of industry and public
affected;

{c) The probable quantitative impacls -
of alternative assessment levels on costs
and benelfits; and .

(d) The ability of similar programs in
other commodities to improve efficiency,
productivity, nutrition, diets and
strengthen the industry's position in the
market place.

A press release issued by the
Department on March 8, 1979,
announced that a proposed Beef
Research and Information Order had
been received from a beef industry
group. The public was invited to suggest
changes in the industry proposal or to
submit other proposals by April 5. Only
one respondent suggested changes in the
beef industry proposal. Those changes
are included in this hearing notice as
Proposal No. 2.

The proposed order, set forth below,
has not received the approval of the
Secretary of Agriculture.

Proposed by the Beeferendum Advisory
Group

Proposal No. 1

The provisions of the order should
qead as follows:

© 1260101

* 1260.141

PART 1260—BEEF RESEARCH AND
INFORMATION

Subpart—Beef Research and Informaticn
Order

Definitions.

Sec. p

Secretory. .

Department.

Acl.

Person. -

Cattle.

Beef.

Beef products.

Fiscal period.

Beef board or board.

Executive committee.

Producer.

Producer-buyer

Producer-seller.

Slaughterer.

United States.

Marketing.

1260.117 Commerce.

1260.118 Producer organization or eligible
organization.

1260119 Producer information.

1260.120 Consumer information.

1260.121 Promotion.

1260.122 Research.

1260.123 Transaction.

1260.124 Contracting party.

1260.125 Marketing year.

1260126 Partand subpart. |

1260.136 Establishment and membership.

1260.137 Term of office.

1260.138 Nominations.

1260.139 Selection of members and
altemmates.

1260.140 Acceplance.

Vacancies.

Alternate members.

Procedure.

Compensation and reimbursement.

1260.145 Powers of the board.

1260.146 Duties of the board.

Research, Information, Education, and

Promotion

1260.151 Research, information, education.
and promotion.

State Beef Councils

1260156 Continuity.

1260.157 Qualifications.

Expenses and Assessmen!s

1260.161 Expenses.

1260.162 Assessments.

1260163 Producer refunds.

1260.16% Influencing governmental action.

Reports, Books, and Records

1260.171 Reports.

1260.172 Books and records.

1260.173 Conlfidential treatment.

Certification of Organizations

1260.176 Certification of organizations.

Miscellaneous

1260.181 Patents, copyrights, inventions, and
publications.

1260182 Suspension and termiration.
1260.183 Proceedings after termination.

1260.102
1260.103
1260.103
1260.105
1260.100
1260.107
1260.108
1260.109
1260110
1260.111
1260112
1260.113
1260114
1260.115
1260.116

1260.142
1260.143
1260.144
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~ See. . §1260.110 Executive Committee. and utilization of beef and beef
1260.184 Effect of termination or B “Execuﬁve Committee"‘means those products«
amendment. members of the Beef Board, eleven in

1260.185 Amendments.

1260.186 Personal liability.

1260.187 Separability. o
Authority: Beef Research and Information

Act (7 U.S.C. 2901 et seq.).

Subpart—Beef Research and .

:

Information Order <
Definitions

§ 1260.101 .Secretary.

“Secretary” means the Secretary of
Agriculture or any other officer or
employee of the Department of
Agriculture to whom there has
heretofore been delegated, or to whom
there may hereafter be delegated the
authority to act in his stead. -

§ 1260.102 Department.

“Department” means the United
States Department of Agriculture, the

Secretary of Agriculture or any officer or

employee of the Department of
Agriculture who has been delegated or

may be delegated the authority to act for

the Department of Agriculture on a
particular matter under this subpart.

§ 1260.103 Act.

“Act"” means the Beef Research and
Information Act (7 U.S.C. 2901 et seq.}
and any amendments thereto.

'§1260.104 Person.

“Person” means any individual, group
of individuals, partnership, corporation,

association, cooperative, or any other
entity.

§ 1260.105 Cattle.

“Cattle” means live domeshcated
bovine quadrapeds.

\

§1260.106 Beef. ¢
“Beef” means the flesh of cattle.,

§ 1260.107 Beef products.
“Beef products” means products

produced in whole or in part from cattla,‘

exclusive of mitk and products made
therefrom.

§ 1260.108 Fiscal period.
“Fiscal period” is the 12-month

budgetary period and means the USDA’s

fiscal year unless the Beef Board, with

the approval of the Department, selects

some other 12-month period. ,

§ 1260.109 Beef Board or Board.
“Beef Board"” or “Board” or other

‘number, who are elected by the Board to

adminster the provisions of the subpart
under the supervision of the Board and
. within the policies determined by the
Board.

§ 1260.111 Producer.

“Producer” means any person who -
owns or acquires ownership of cattle
other than one who acquires cattle
solely for the purpose of slaughter:
Provided, That a person shall not be
considered to be a producer if his only
share in the proceeds of a sale of cattle
or beef is.a sales commission, handling .
fee, or other service fee.

- §1260.112 Producer-buyer.

"Producer-buyer means a praducer
who buys cattle.

- § 1260.113 Producer-seller.

“Producer-seller” means a producer
who sells cattle.. -
§ 1260.114 Slaughterer.

“Slaughterer” means any person who
slaughters cattle including cattle of his ~
own production.

§ 1260.115 United States.

“United States” means the 50 States
of the United States of America and the -
District of Columbia.

'§ 1260.116 Marketing.

“Marketing” means the sale or any
other disposition of cattle, beef of beef
products in any channel of commerce.

§ 1260.117 Commerce.
“Commerce” means interstate,

-

. foreign, or intrastate commerce.

§ 1260.118 Producer organization or
eligible organization.

“Producer organization” or “eligible
organization” means any organization

" which has been certlfied pursuant to this

subpart

§1260.119 Producer informatlon. )

“Producer information” means facts,
* data, and other information that will
assist producers in making decisions

- that lead to increased efficiency, lower

cost of production, a stable supply of
cattle, and the deve]opment of new
markets.

§ 1260.120 Consumer information. .

“Consumer information” means facls,
"data, and other information that will
assist consumers and other persons in

designatory term adopted by such Board making evaluations and decisions

means the administrative body
established pursuant to § 1260 136.

regarding the purchasing, preparation,

§ 1260.121 Promotion.

“Promotion’ means any action,
including paid-advertising, to advance
the image or desirability of beef and
beef products. .

§ 1260.122 Research. ‘

“Research” means any type of
systematic study or irivestigation to
advance the desirability, marketability,
production, or quality of cattle, beef, and
beef products, and includes the
evaluation of such studies or
investigations.

§ 1260.123 Transaction.

“Transaction” means any transfer of
ownership of cattle or beef through a
sale, trade, or other means of exchange.

§ 1260.124 Contracting party.

*Contracting party” means any
person, public or private, with which the

" Beef Board may enter into a contract or

agreeinent pursuant to § 1260.146(e). .

§ 1260.125 Marketing year.
“Marketing year” means the calendar

. year ending on December 31 or any

other consecutive 12-month period
designated by the Board, with the
approval of the Department.

§ 1260.126 Part and subpart.

“Part” means 7 CFR Part 1260,
containing rules, regulations, orders,
supplemental orders, and similar
matters concerning the Boef Rosearch
and Information Act. “Subpart” refors to
any portion of segment of this part,

Beef Board

§ 1260.136 Establishment and
membership.

There is hereby established a Beef
Board composed of not more than 68
individuals who are producers, each of
whom shall have an alternate, selected
by the Secretary from nominations
submitted by eligible producer
organizations certified pursuant to -

§ 1260.176 or by producers in a manner
to be prescribed under § 1260.138(a).

§ 1260.137 Term of office.
The members of the Board and their

" alternates shall serve for terms of three

years, except members of the initial
Board shall serve, proportionately, for
terms of one, two and three years. Each
member and alternate member shall
continue fo serve until his successor is
selected and has accepted. No membor
or alternate member shall serve more
than six consecutive years: Provided,
That those members and alternate
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members serving initial terms of one or
two years are eligible to serve two

- additional consecutive terms.

§1260.138 Nominations.

All nominations to the Beef Board
authorized under § 1260.136 shallbe
made in the following mannei: |

{a) Within 90 days of.the -
announcement of approval of this Order,
or a longer period if so prescribed by the

Pepartment, nominations shall be
submitted to the Department for each
member and each alternate member to
be selected for each geographic area as
specified in paragraph (d) of this section
by eligible organizations certified
pursuant to § 1260.176: Provided, That if
there is no eligible organization certified
for a geographic area, or if the
Department determines thata -
substantial number of producers are not
members of, or their interests are not
represented by, dny such eligible
organpization, then nomination shall be
submitted in a manner authorized by the
Depariment;

(b) After the establishment of the
Board the nominations for subsequent
Board members and alternates shall be
sumbitted to the Department not less
than 60 days prior to the expiration of

‘the terms of the members and alternates

. whose terms are expiring;

(c} Where there is more than one
eligible organization within a geographic
area, they shall caucus for the propose
of jointly nominating qualified
individuals who are producers to be
members and alternate members of the
Board. If any eligible organization does .
not agree with the decision reached by
the majority of eligible organizations in
such caucus, such eligible organization
may submit to the Department
nominations for each selection to be
made. :

{d) For purposes of nominating
members and their alternates to the
Board, the United States shall be
divided into geographic areas so as to
reflect as nearly as possible the number
of cattle in each geographic area
proportionate to the total number of
cattle in the United States: Provided,
That each designated geographic area
shall be entitled to at least one member
on the Board and one alternate member;

{e} The initial geographic areas and -
the number of members and alternates
on the Beef Board from each area shall
be: Alabama 1, Arizona 1, Arkansas 1,
California 2,-Colorado 2, Florida 1,
Gorrgia 1, Idaho 1, Ilinois 1, Indiana 1,
Iowa 3, Kansas 3, Kentucky 1, Louisiana
1, Michigan 1, Minnesota 2, Mississippi
1, Missouri 3, Montana 1, Nebraska 3,
New Mexico 1, New York 1, North

Caralina 1, North Dakota 1, Ohio 1,
Oklahoma 2, Oregon 1, Pennsylvania 1,
South Carolina 1, South Dakota 2,
Tennessee 1, Texas 8, Utah 1, Virginia 1,.
West Virginia 1, Wisconsin 2, Wyoming
1. Additional geographic areas,
comprised of combined States, shall be:
Nevada-Hawaii 1, Washington-Alaska
1, Maryland-Delaware-New Hamphire-
Massachusetts-Rhode Island~
Connecticut 1; and

(f) After the establishment of the
Board, the geographic areas and
apportionment of members and
alternates provided for in paragraphs (d)
and (e) of this section shall be reviewed
periodically, and at least every five
years. The Board shall redefine the
geographic areas and reapportion the
membership of the Board, with approval
of the Department, if it finds that the
existing geographic areas are not
properly represented in proportion to
cash assessments, cash receipts for
cattle, cattle numbers, and other related
factors: Provided, That each such area
shall be represented by at least one
Board member.

§ 1260.139 Selection of Members and
Alternates. .

From the nominations made pursuant
to §8§ 1260.136 and 1260.138, the
Secretary shall select the members of
the Board and an alternate for each
member on the basis of the
representation provided for in
§§ 1260.136, 1260.137, and 1260.138.

§ 1260.140 Acceptance.

Any nominee selected to be a member
or an alternate member of the Board
shall notify the Department of his
acceptance in writing.

§ 1260.141 Vacancles.

To fill any vacancies occasioned by
the death, removal, resignation, or
disqualification of any member or
alternate member of the Board, a
successor for the unexpired term of such
member or alternate member of the
Board shall be nominated and seclected
in a manner specified in §§ 1260.136,
1260.137, 1260.138, and 1260.140, except
that replacement of a Board member or
alternate with an unexpired term of less
than six months is not necessary.

§1260.142 Alternate members.

An alternate member of the Board,
during the absence of the member for
whom he is the alternate, shall act in the
place and stead of such member at
Board meetings and perform such other
duties as assigned. In the event of the
death, removal, resignation, or
disqualification of a member, his
alternate shall act for him at Board

meetings until a successor for such
member is selected.

§ 1260.143 Procedure,

{a) A majority of the members of the .
Board, including alternates acting for
members of the Board, shall constitute a
quorum, and any action of the Board
shall require the concurring votes of at
least a majority of those present and
voling. At assembled meelings all votes
shall be cast in person.

{b) For matters which do not require
deliberation and the exchange of views,
and in matters of an emergency naturé’
when there is not enough time to call an
assembled meeting of the Board. the
Board may also take action upon the
concurring votes of a majority of its
members by mail, telegeaph, or
telephone, but any such telephone vote
shall be confirmed promptly in writing-

§ 1260.144 Compensation and
relmbursement.

The members of the Board and
alternates shall serve without
compensation but shall be reimbursed
for necessary and reasonable expenses
incurred by them in the performance of
their duties under this subpart.

§1260.145 Powers of the Board.

The Board shall have the following
powers: {(a) To supervise the
administration of this subpart in
accordance with its terms and
conditions, (b} To make rules and
regulations to effectuate the terms and
provisions of this subpart; (c) To
receive, investigate, and report to the
Department complaints of violations of
the provisions of this subpart; and {d) To
recommend to the Department
amendments to this subpart.

§ 1260.146 Duties of the Board.

The Board shall have the following
duties:

{(a) To meel and organize and to select
from among its members a chairman
and such other officers as may be
necessary, to select committees and
subcommittees of Board members, and
to adopt such rules for the conduct of its
business as it may deem advisable. The
Board also may establish advisory
groups of persons other than Board
members; .

(b) To appoint from its members an
Executive Committee, consisting of 11 -
members, and to delegate to the
Committee authority to employ a staff
and administer the terms and provisions
of this subpart under the direction of the
Beef Board and within the policies
determined by the Board. For purposes
of determining the membership of the
Executive Committee, the Board shall
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divide the United States into six, seven
or eight regions on the basis of cattle
population, each region to consist of one
or more whole states. The members of
the Beef Board from each region shall
select one nominee for the Executive
Committee from among themselves, and
such nominee shall become a member of
the Executive Committee upon
confirmation by the Beef Board. The -

_ remaining members'of the Executive -

" Committee shall be selected by the Beef
Board to serve as at-large members:
Provided, That there shall be no more
than two members of the Executive

- Committee from a region at any time.
Initially, there shall be eight geographic
regions and.three at-large members of
the Executive Committee. The Beef
Board shall periodically review the
geographic regions and may increase or
decrease the number of regions within
the limits set forth above; )

(c) To develop and submit to the
Department plans or projects, together
with the Board’s recommendations with
respect to the approval thereof;

(d) To prepare and submit to the

Department for its approval budgets on -

a fiscal period basis of its ant1c1pated
expenses and disbursements in the.
administration of this subpart, mcludmg
probable costs of each research,
information, advertising, promotion, and
developmental plan or project. The
Board shall also submit informational
copies of such budgets to the House
Committee on Agriculture and the
Senate Committee on Agriculture,
Nutrition and Forestry;

(e) To enter into contracts or
agreements, with the approval of the
Department, with appropriate contagting
parties, including State beef councils, for

the development and carrying out of the °

projects of thé Board as authorized by

§ 1260.151, and for the payment of the
costs thereof with funds accruing
pursuant to the administration of this
subpart: Provided, That nothing in this-
subpart shall preclude the Board from
conducting projects or activities on its - _
own to effectuate the intent and
purposes of the Act. Any such contract
or agreement shall also provide that
such contracting parties shall develop
and submiit to the Board a plan or
projéct, together with a budget or
budgets which shall show the estimated
cost to be incurred for such planor - -
project, and that any such plan or
project shall become effective upon - -
approval by the Secretary..Any such
contract agreement shall also require
the contracting parties to keep accurate
records of all of their activities with _
respect to the contract or agreement, to _
make periodic reports to the Board of

activities carried out, to identify funds
received from the Beef Board and not to
use these funds to finance unrelated
‘actvities of the contracting party or its
affiliated arganizations, to account for
funds received and expended, and to,
report to the Department or Board as
required. The Beef Board shall endeavor
to provide the widest possible
dissemination among producers of any
supply, demand or other economic
information or analysis if such
information or analysis is developed
pursuant to such contracts, unless the
contract pfovides that such mformatlon
be kept confidential;

(f) To maintain books and records and _

prepare and submit reports from time to
time to the Department as it may
prescribe and to make appropriate
accounting with respect to the receipt
and disbursement ofall funds entrusted
to it;

(g) To penodlcally prepare and make
public and to make available to’
producers reports of activities carried
out and at least each fiscal period to
make public an accounting for funds
received and expended;

-/
{h) To cause its books to be audited

‘by a public accountarit at least.once
each fiscal period and at such other
times as the Department may request
and to submit a copy of éach such audit
to the Department; -

(i) To'give the Department the same
notice of meetings of the Board as is
given members in order that Department
representatives may attend such
meetings; and

(i) To submit-to the Department such
information pertaining to this subpart as
it may request.

Research, Information, Education, and
Promotion

§ 1260.151 Research, information,
educatxon, and promotion.

" (a) The Beef Board shall in-the manner
prescnbed in § 1260.146 provide for: "

.(1) The establishment, issuance,
‘effectuation, and administration of plans
or.projects for advertising promotion, -
education, producer information,
consumer information and public
relations with respect to the use of
cattle, beef, and beef products and for
the disbursement of necessary funds for
such purposes; -

(2) The establishment and carrying on
of reséarch, market development ’
projects, and studies with respect to the
production, sale, processing, -
distribution, marketing, or utilization of -
cattle, beef, and beef products and the
creation of new beef products, in’ ’
accordance with section 7{b) of the Act,

to the end that the production,
marketing, and utilization of cattle, beef,
or beef praducts may be encouraged,
expanded, improved, or made more
efficient and/or acceptable and the dute
collected by such activities may be
disseminated, and for the disbursement
of necessary funds for such purposes;
and

"(3) The development and expansion of
foreign markets and uses for cattle, buof.
or beef products.

(b) Each program or project
authorized under paragraph (a) of this
section shall be penodncally evaluated
by the Board to insure that each plan or ,
project contributes to an effective and
coordinated program of research,
information, education, and promotion.
If the Board finds that a program or
project does not further the purposes of
the Act, then the Board shall terminalte
such program or project.

(c) No reference to a private brand or
trade name shall be made unless the
Department determines that such
reference will not result in undue
discrimination against the cattle, beef,
or beef products of other persons in the .
Unitd Stadtes. No such advertising,
consumer education, or sales promotion,
programs shall make use of falge or
misleading claims in behalf of cattle,
beef, or beef products, or false or
‘misleading statements with respect to
quality, value, or use of any competing
product.

State Beef Councils

§ 1260.156 Cpntlnuity.

The Beef Board shall allocate (a) up to
10 percent of net assessments from a'
State, or (b) an amount equal to a State
beef promotion entity’s collections for
the 12 months preceding approval of thig
order, less a deduction of one-half of
refunds of the assessments collected
under this order to producers in that
State, for use during the next fiscal yoar
by a State beef council, beef bourd, or
other beef promotion entity which
makes a request for such funds and
which meets the qualifications specified
in § 1260.157: Provided, That duting the
first year, if the Beef Board chooses to
allocate up to 10 percent of net
assessments from a State, the Beef
Board may estimate the net assessments
from a State and upon request from such
entity provide up to 10 percent of
estimated net agsessments. Net
assessments from a State shall be
computed by deducting the refunds to
producers in that State from the
assessments collected from producers in
that State. .
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§ 1260.157 Qualifications.

To qualify for the receipt of funds
pursuant to § 1260.156, a State beef
board, beef council, or other beef
promotion entity shall (a) be organized
pursuant to legislative authority within
the State or be organized by State
charter, {b) have goals and purposes
complementary to the goals and
purposes of the Act, and (c) demonstrate
ability to provide resegrch, information,
education, or promotion consistent with
the Act and this subpart. A request from
a State beef promotion entity for such
funds shall include plans or projects and
estimated costs of activities for which
the funds will be used, in accordance
with the requirements of § 260.146(e).
The contract or agreement for such
funds shall provide that the State
promotion entity shall keep accurate
records of all activities with respect to
the contract or agreement and make -
periodic reports to the Board of .
activities carried out, an accounting for
funds received and expended, and such
other reports as the Board or the
Department may require. In no event
shall more than one such entity qualify
within a State. If more than one entity
applies for qualification within a State, .
the Beef Board shall choose, subject to
the approval of the Department, the one .
most qualified to fulfill the purposes of
the Act and this subpart.

Expenses and Assessments

§1260.161 Expenses.

(a) The Board is authorized to incur
such expenses as the Department finds
are resonable and likely to be incurred
by the Board for its maintenance and
functioning and to enable it to exercise
its powers.and perfornis its duties.in
accordance with the provisions of this
subpart. Such expenses shall be paid
from assessments received pursuant to
§ 1260.162 and other funds available to
the Board.

(b) The Board shall reimburse the
Departmeént, from producer assessments,
for all the expenses and expenditures,
excluding salaries, which were incurred
by the Government in the preparation of
an original order and the conduct of the
referendum considering its approval.

(c) The.Board shall reimburse the
Department, from producer assessments,
from administrative costs, including
salaries, which are incurred by the
Government with respect to this.
subpart. .. .-

© §1260.162 Assessments,
{(a) Each producer-seller, upon.sale or °

transfer of ownership of any cattle,
except as provided below, shall pay to

the producer-buyer or slaughterer
thereof, pursuant to regulations issued
by the Board, and such producer-buyer
or slaughterer shall collect from the
producer-seller an assessment based on
the value of the cattle involved in the
transaction as follows:

_(1) The Beef Board, with the approval
of the Department, shall set the amount
of assessment, not to exceed five-tenths
of 1 percent of the sale price;

{2) The assessment rate for the first
two years shall not exceed two-tenths of
1 percent of the sale price;

(3) In the event that no sales
transaction occurs at the point of
slaughter or other transfer, a fair
commercial market value shall be
attributed to the cattle for the purpose of
determining the assessment;

{4) Cattle slaughtered for his own
home consumption for a producer who
has been the sole owner of such cattle
shall not be subject to assessments
provided in this subpart;

(5) In order that assessments be based
on commercial market value for beef,
the Beef Board shall, insofar as
practical, exempt until time of slaughter

, the collection of assessments on
breeding cattle and on cattle used for
commercial milk production, when
validly designated as sich by the
producer-seller under procedures
specified by the Beef Board;

(6) Each slaughterer shall remit
assessment(s) collected to the Beel
Board at such times and in such manner
as prescribed by regulations issued by
the Board, including any assessment(s)
due at time of slaughter on cattle of his
own production;

(7) Failure of the slaughterer to collect
the assessment(s) on each animal shall
not relieve the slaughter of his
obligation to remit the assessment(s) to
the Beef Board as required in this
subpart;

- (8) The Beef Board may prescribe a
standard statement for bills of sale and
invoices which shall make such
documents conclusive evidence that the
assessment has been paid; and

{9) The Beef Board may collect
directly from any producer any
assessment(s) which he collected under
the provisions of this subpart or which
were otherwise due which were not
passed along in the manner set forth in
this subpart due to the loss in value of
the cattle or due to the export of the
cattle or due to other reasons.

(b) The Beef Board may accumulate a
reasonable reserve of approximately the
average yearly collections to maintain
continuity of programs and fulfill other
obligations and expenses.

(c) The Secretary may maintain a suit
in the several district courts of the
United States against any person subject
to the Order for the collection of any -
assessment due pursuant to this section.

§ 1260.163 Producer refunds.

Any producer-seller on whose cattle
an assessment is made and collected
from him under the authority of the Act
shall have the right to demand and
receive from the Beef Board a refund of
such assessment upon submission of
proof salisfactory to the Board that the
producer-seller paid the assessment for
which refund is sought. Any such
demand shall be made by such
producer-seller in accordance with
regulations and on a form prescribed by
the Board and approved by the
Department. Such demands shall be
made within 60 days aiter the end of the
month in which the transaction occurred
upon which the refund is based. Refund
shall be made within 60 days after the
submission of proof satisfactory to the
Board that the producer-seller paid the
assessment for which refund is sought:
Provided, That no producer shall claim
or receive a refund of any portion of an
assessment which he collected from
other producers.

* §1260.164 Influencing governmental

action.

No funds collected by the Board under
this subpart shall in any manner be used
for the purpose of influencing-
governmental policy or action except as
provided in this subpart.

Repm:ls. Books and Records

§ 1260.171 Reports.

Each slaughterer subject to this
subpart shall be required to report to the
Beef Board periodically such
information as may be required by
regulations established by the Board.

§ 1260.172 Books and records.

Each slaughter shall maintain and:
make available for inspection by the
Beef Board and the Department such
books and records as are necessary to
carry out the provisions of this subpart
and the regulations issued thereunder,
including such records as are necessary
to verify any reports required. Such
records shall be retained for at least two
years beyond the marketing year of their
applicability.

§ 1260.173 Confidential treatment.

All information obtained from the
books, records, or reports required to be
maintained under §§1260.171 and
1260.172 and all information obtained by
the Beef Board pertaining to producer
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refunds made pursuant to §1260.163
shall be kept confidential by all
employees of the Beef Board, all -
employees of the Department, and all -
officers and employees-of contracting..
parties, and only such information so
furnished or acquired as the Secretary
deems relevant shall be disclosed by
them, and then only in a suit or
administrative hearing brought at the
direction, or upon the request, of the
Secretary, or to which any officer of the
United States is a party, and involving
this subpart Provided, however, That
‘nothing in this subpart shall be deemed
to prohibit (a) the issuance of general
statements based upon the reports of the
number of persons subject to this
subpart or statistical data collected
therefrom, which statements do not
ldennfy the information furnished by -
any person, (b) the publication of
general statements relating to refunds
made by the Beef Board during any
specific period, which statements do not
identify any person to whom refunds are
made, or (c) the publication by direction
of the Secretary of the nameiof any
person violating this subpart, together
with a statement of the particular
provisions violated by such person.

Certification of Organizafions
§ 1260.176 Certlification of organizations.

. (a) Any producer organization within .

a geographic area designated pursuant
to §1260.138 may request the
Department to certify its eligibility to
represent cattle producers to participate
in nominating members and alternate
members to represent such geographic
_area on the Beef Board. Such eligibility
shall be based, in addition to other
available information, upon a factual
report submitted by the organization
which shall contain information deemed
relevant and specified by the”
Department for the making of such
determination, including but not hmlted
to the following:

(1) Geographic area covered by the
orgamzatxon s active membership;

(2) Nature and size of the
organization’s active, annual dues-

" paying membership, proportion of total
of such active membership accounted
for by producers of cattle, and the
volume of cattle produced by the
organization’s active membership in
each such State or apphcable geographlc
area(s);

(3) The extent to which the cattle
producer, membershlp of such
organization is represented in setting the
organization’s policies;

(4) Evidence of stability.and
permanency of the organization;

(6) Sources from which the -
organization’s operating funds are
derived;

(6) Functions of the organization; and

{7) The organization’s ability and
willingness to further the aims and
objectives of the Act,

* (b) The primary consideration in
determining the eligibility of an
organization shall be whether its
producer membership consists of a
substantial number of producers who

produce a substantial volume of cattle in

the geographic area subject to the
provisions of this subpart.
(c) The Department shall certify any

organization which it finds to be eligible

under this section and its determination
shall be final. After the original
certification of an organization, such

-organization shall request recertification

at any time it wishes to nominate a
member to the Board and the
Department may require. recerhficatlon
at any time. .

Miscellaneous
N

§1260.181 Patents, copyrights,
inventloqs, and publications.

Any patents, copyrights, inventions, or

publications developed through the use
of funds collected under the provisions
- of this subpart shall be the property of
the U.S. Government as represented by
the Beef Board, and shall, along with
any rents, royalties, residual payments,
or other income from the rental, sale,
leasing, franchising, or other uses of
such patents, copyrights, inventions, of
publications, inure to the benefit of the

cattle industry. Upon termination of this

_subpart § 1260.183 applies to determine
disposition of all such property.

§ 1260.182 Suspension and terminaﬁon.

(a)-The Secretary shall, whenever he
finds that this subpart or any provision
thereof obstructs or does not tend to

effectuate the declared policy of the Act,

* terminate or suspend the (Operation of
this subpart or such provision.
(b) The Secretary may conduct a

referendum at any time, and shall hold a

referendum on request of 10 percent or
more-of the number of cattle producers
voting in the referendum approving this
subpart, to determine whether cattle
producers favor the termination or
suspension of this subpart, and the:
Secretary shall suspend or terminate
such subpart six months after he
determines that its suspension or
termination is approved or favored by a
majorlty of the producers of cattle
-voting in such referendum who, during a
representative period determined by the
Department, have been engaged in the
production of cattle and who produced

more than 50 percent of the volume of
the cattle produced by the cattle
producers voting in the referendum.

§ 1260.183 Proceedings after termination.

{a) Upon the termination of this
subpart, the Beef Board shall
recommend not more than five of ity
members to serve as trustees for the
purpose of liquidating the affairs of the
Beef Board. Such persons, upon
designation by the Department, shall
become trustees of all of the funds and

* property then in the possession or under

control of the Board, including claims for
any funds unpaid or property not
delivered or any other ¢laim existing at
the time of such termination.

(b) The said trustees shall: (1)
Continue in such capacity until
discharged by the Department; (2) carry
out the obligations of the Beef Board
under any contracts or agreements
entered into by it pursuant to
§ 1260.146(e); (3) from time to time
account for all receipts and
disbursements and deliver all property

" on hand, together with all books and

records of the Board and of the trustoes,
to such person as the Department may
direct; and (4) upon the direction of the
Department, execute such assignments
or other instruments necessary or
appropriate to vest in such person full |
title and right to all of the funds,
propérty, and claims vested in the Board
or the trustees pursuant to this subpart.
(c) Any person to whom funds,
property, or claims have been
transferred or delivered pursuant to this

- subpart shall be subject to the same

obligations imposed upon the trustees.

(d) Any residual funds or property not
required to defray the necessary
expenses of liquidation shall be turned
over to the Department to be utilized, to
the extent practicable, in the interest of |
continuing one or more of the beef
research or information programs
hitherto authorized.

§ 1260.184 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Department, the termination of
this subpart or of any regulahon issued
pursuant thereto, or the issuance of any
amendments to either thereof, shall not:

(a) Affect or waive any right, duty,
obhganon. or liability which shall have
arisen or which may thereafter arise in
connection with any provision of this
subpart or any regulation issued
thereunder;

(b) Release or extinguish any violation
of this subpart or any regulation issuud
thereunder; or’
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(¢) Affect or impair any right or
remedies of the United States, or of any
person, with respect to any such
violation.

' §1260.185 Amendments.

Amendments to this subpart may be
proposed, from time to time, by the
Board or by an organization certified
pursuant to Section 15 of the Act, or by
any interested person affected by the
provisions of the Act, including the
Secretary.

§ 1260.186 Personal liability.

No member, alternate member, or
employee of the Beef Board shall be held
personally responsible, either
individually or jointly with others, in
any way whatsoever to any person for
errors in judgment, mistakes, or other
acts, either of commission or omission,
of such member, alternate, or employee
except for acts of dishonesty or willful
misconduct.

A

§ 1260,187 Separability.

If any provision of this subpart is
declared invalid or the applicability
thereof to any person or circumstances
is held.invalid, the validity of the
remainder of this subpart or the
applicability thereof to other persons or
circumstances shall not be affected
thereby.

Proposed by Community Nutrition
Institute )

Pmposa! No. 2

In the appropriate sections, the Beef
Research and Information Order shall
provide:

{a) That the Secretary shall appoint
five consumer advisors to the Beef
Board. Such advisors shall be persons
determined by the Secretary to be
knowledgeable in nutrition and food.

(b} That consumer advisors be
reimbursed for necessary and

- reasonable expenses they incurin .
performing their duties as advisors to
the board. :

(c) That consumer advisors be
compensated for actual work performed
in addition to reimbursement for.
necessary and reasonable expenses.

Proposed by-the Livestock, Poulty, Grain
and Seed Division, Agricultural
Marketing Service

Proposal No. 3

Make such changes as may be
necessary to make the entire order
conform with any provisions thereto
that may result from this hearing.

Copies of this notice of hearing and
the proposed order may be procured

N

'

from Ralph L. Tapp, Livestock, Pouliry,
Grain and Seed Division, Agricultural
Marketing Service, Room 2084 South
Building, United States Department of
Agriculture, Washington, D.C. 20250, or
from the Hearing Clerk, Room 1077,
South Building, United States
Department of Agriculture, Washington,
D.C. 20250, or may be there inspected.
From the time that a hearing notice is
issued until the issuance of a final
decision in a proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex

.parte basis with any person having an

interest in the proceedings. For this
particular proceeding the prohibition
applies to employees in thé following
organizational units:

Office of the Secretary of Agriculture.
Office of the Administrator, Agricultural
Marketing Service.

" Office of the General Counsel.

Livestock, Poultry, Grain and Seed Division,
Agricultural Marketing Service (Washington
office only).

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

Signed at Washington, D.C. on April 17,
1979.

Jerry C. Hll,

Deputy Assistant Sccretasy:,

{Docket No. BRIA-2]

[FR Doc. 73-12465 Filed 4-20-73; 8:45 am}
BILLING CODE 3410-02-M

FEDERAL RESERVE SYSTEM
[12 CFR Part 202]

Equal Credit Opportunity; Application
to Credit Scoring

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rulemaking.

SUMMARY: The Board solicits comment
on how the specific rules of Regulation B
should apply to the following credit
scoring system practices: (1) scoring
number of jobs or number of sources of
income; (2) not scoring the amount of an
applicant’s income from part-time
employment, pension, or alimony; (3)
selecting the reasons for adverse aclion
judgmentally; and (4) using reasons for
adverse action from the model
statement when they do not correspond
to the characteristics scored.

DATE: Comments must be received on or
before June 20; 1979.

ADDRESS: Secretary, Board of Governors
of the Federal Reserve System,
Washington, D.C. 20551. All comments
should refer to docket number R-203.

FOR FURTHER INFORMATION CONTACT:
Dolores S. Smith, Section Chief, Division
of Consumer Affairs, Board of .
Governors of the Federal Reserve
System, Washington, D.C. 20551 (202-
452-2412).

SUPPLEMENTARY INFORMATION: The
Equal Credit Opportunity Act (ECOA)
and its implementing Regulation B
differentiate between “demonstrably
and statislically sound, empirically
derived credit systems"” and
“judgmental systems” of credit analysis.
Credit scoring systems that meet
specified tests of statistical validity
qualify as demonstrably and
stalistically sound, empirically derived
credit system. All other types of credit
analysis constitute judgmental systems.

Regulations B’s specific rules
represent the Board's judgment about
the general effect of selected credit
practices on the population at large.
‘When adopting the specific rules, the
Board focused principally upon
discriminatory practices of judgmental
systems. Accoidingly, the proper
application of the specific rules to credit
scoring systems remains unclear.

The Board invites comment on the
four issues enumerated in the Summary.
Resolving them could entail a variety of

_ regulatory action, including amending

Regulation B and issuing official
interpretations. Before considering any
extensive changes, the Board wishes to
encourage a thorough public discussion
that will address both the impact of
possible changes and the need for any
change at all. The options described for
each issue are not mutually exclusive
and do not constitute the only possible
responses. The Board also solicits
comment on the general subject of
applying Regulation B's specific rules to
credit scoring systems. After analysis of
the comments received, the Board will
determine what issues, if any, warrant
its further consideration and what
regulatory action appears appropriate.

1. In developing and using a credit
scoring system, what constifutes
discounting of income and what
consilules exclusion of consideration of
income?

Section 202.6(b}(5) provides thata
“creditor shall not discount or exclude
from consideration the income of an
applicant. . . because the income is
derived from part-time employment.

. . " However, the “creditor may
consider the amount and probable
continuance of any income.. . .” The
Board adopted this rule to prevent
discrimination against married women,
many of whom work only part-time, and
to curtail the practice of arbifrarily
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discounting the wife's income on joint_ "
applications. For a judgmental system,
the rule means that the credit officer
must accord reliable amounts of part-
time income the same treatment given
- income from any other source. The
Board did not consider how the rule
should affect credit scoring systems.

1a. For example, may a credit scoring
system score the fact that an applicant

" has more than one job or multiple
sources of income, and may it score
secandary income differently from
primary income?

Assuming that *number of jobs”
contributes to a system’s predictive
power, may the system assign fewer
points or less weight to-applicants
holding multiple jobs (e.g., one—10, two
or more—?5 points)? Related issues
include the proper treatment of the -
number of income sources and of the
amount of income from different types
of sources (earned, alimony, pension,
dividend, etc.). The Board recognizes
that these issues involve competing
considerations and that how the
question is phrased to some extent

" dictates the answer,_

For example, those who would
prohibit assigning negative points for
multiple jobs argue that this practice has
the effect of disadvantaging several
protected classes of applicants. In
addition, the literal text of the.

§ 202.6(b)(5) rule could be imerprete'd to .

- preclude discounting part-time income
by type, as well as amount. Fisally, to
‘penalize an applicant for fully
completing the application {e.g.,
providing information about part-time
employment) may simply seem
undesirable when selective omissions
(e.g., not providing part-time
employment information) would confer
a greater probability of obtaining credit.

Conversely, proponents of the practice
might show that “number of jobs”
predicts creditworthiness. Prohibiting its
use reduces system accuracy and
therefore increases the aggregate risk of
extending credit. Further, the regulation
refers to the amount of part-time
income, not its mere existence. Finally,
the practice of assigning less weight to
second jobs may not have the effect of
discriminating on a prohibited basis
since all manner of app]icants

“moonlights.” .

The Board hopes that pubhc
comments will bring additional
considerations to'its attention. At
present, it contemplates one or more of .
the following options for addressing this
issue. i .

A. Interpreting § 202.8(b}(5) as applying
only to judgmental systems, thereby
authorizing scoring number of jobs.

B. Interpreting the rule to prohibit scoring
number of jobs, number of sources of income,
or amount of income from different sources.

C. Interpreting the rule as not per se
prohibiting the pracuce. but allowing ECOA
enforcement agéncies to detemine on a case
by case basis whether scoring number of jobs
or sources of income has the effect of
impermissibly discriminating against an
applicanton a pro}ubxted basis.

1b. How must a scoring system
consider the amount of an applicant’s
income from part-time employment,
pénsion, or alimony?

‘Section 202, 6(b][5)’s prohlbmon on
exluding part-time income from
consideration also applies to pension
and alimony income. These additional
provisions seek to protect divorced
women and the elderly from
discrimination unrelated to their
creditworthiness. When adopting them,
the Board concentrated on arbitrary
behavior by judgmental creditors. It now
solicits comment on how this specific
rule should apply to credit scoring
systems. ,

Developnient of a scoring system
typically uses statistical techniques to
select the characteristics that, taken
together, predict the repayment
performance of the creditot’s recent
applicants. A properly designed

 development process may examine and

reject other characteristics as
nonpredictive. If secondary income does
not contribute to the creditworthiness

- prediction, must the system score it

anyway, or would having included

- secondary income as a trial

characteristic during the intial phases of
the development procedure suffice?
Proponents of scoring nonpredictive
secondary income interpret § 202.6(b)(5)
as requiring explicit treatment of these
types of secondary income. They also ,
point out that the section contemplates
an individual analysis of the particular
applicant’s income and precludes

- assumptions based upon the experience

with similar income of prior applicants.
Thus, the creditor must consider the fact
that a particular applicant can prove the
regular receipt of alimony, even if most
applicants’ alimony does not arrive on
schedule.

.Opponents object to this
interpretation as overliteral, The Board
adopted the rule to deter credit officers
from using stereotypes in lieu of
individual analysis when dealing with

" divorcees, the elderly, and married

women. A scoring system, however,
uses only the combination of -
characteristics that best associate with
creditworthiness. If secondary income
does not statistically associate with -

_creditworthiness, the government should

>

no-t make it do so. Requiring a creditor to
score a nonpredictive characteristic

.distorts the validity of the credit

analysis pracess. This increases the -
creditor’s overall risk of doing business
and may result in less credit to
economically disadvantaged applicants.
The Board invites comment on the
issue of how a scoring system should
consider the amount of an applicant's
income from part-time employment,
pension, or alimony, and on possible
alternatives for addressing it, including:

A. Exempting credit scoring from the

v “consideration” rule in § 202.6(b)(5).

B. Deeming inclusion of secondary inicoma
as a trial characteristic in the system
development process to constitute sufficient
consideration.

C. Requiring that any scoring of amount of
income include all types of income as a single
characteristic,

D. Requiring that scoring systems hava a
ludgmemul override that considers secondiry

- incoine.

_ system select the “specific

E. Requiring positive allocation of poirts fo
secondary income regardless of its predictiva
power.

F. Requiring systems to inclue a subsystom
that predicts the reliability of the particular
applicant’s secondary income.

2. How must a creditor using a scoring
ic” reasons for
adverse action?

The ECOA and Regulation B provide
that, when a creditor takes “adverse
action” (e.g., by rejecting a credit
request), it must give the applicant
either the specific reasons for the aotion
or a disclosure of the right to receive tho
reasons. Section 202.9(b)(2) of the
regulation requires that a statement of
reasons suffices if “specific and -
indicates the principal reasons for the
adverse.” A statement that the applicant
failed to achieve a passing gcore docs
not suffice as a specific reason.
Receiving the reasons for adverse action
gives applicants an opportunity to take
remedial action, correct erroneous
assumptions of the creditor, and reapply
when a mutable attribute changes (e.g.
when income increases).

Recent FTC consent decrees contain u
requirement that users of scoring
systems select their adverse action using
a specified mathematical formula. Under
these decrees, the creditor must
examine the scoring sheet Tor the
rejected application, subtract the
applicant's score from the median scoro
for each characteristic, and disclose the

. four characteristics having the largest

differences. The Board's staff, on the
other hand, has unofficially intetrpreted
§ 202.9(b)(2) to permit judgmental
selection of reasons for adverse action,
even by creditors using scoring, Thus,
the credit officer may select the reasons
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from all the information on the
. application.

Proponents of the former
interpretation argue that the scored
characteristics alone contribute to the
credit.decision, and that therefore they
comprise the real reasons for adverse
action. Permitting the creditor to
disclose unscored characteristics from
the balance of ar application does not
provide information the applicant can
use 1o take remedial action. ECOA.
enforcement agencies also suggest that
some creditors use judgmental selection
of reasons to conceal discriminatory _ -
credit analysis practices. By manually
selecting among all the information on
the application, they intentionally
mislead applicants about the true
reasons for their rejection.

Opponents of the mathematical
process reason that under a judgmental
system the credit officer makes the
credit decision and selects the reasons
manually. The same officer can also

_ select the reasons. where a scoring
system makes the initial decision. In
addition, some important reasons occur
too infrequently for inclusion on the
scoring sheet (e.g., bankruptcy), but
would be selected by judgmental
systems as critical. Finally, a suitable
method for selecting reasons for adverse
action will vary from case to case,.
depending upon the nature of the
particular credit analysis process. A
fixed, mathematical procedure may
prove unsuitable in certain cases. For
example, a scoring system that allocates
half of its possible points for a single
characteristic would select this
characteristic as, the reason so
frequently as to obscure its specificity
as areason. .

The Board hopes that public comment
will more fully explore these
considerations. It suggests the
availability of a variety of approaches to
the problem.

A. Authorizing either mathiematical or
judgmental selection of reasons for adverse
action. :

B. Requiring judgmental selection.

C. Requiring that applicants with similar
financial characteristics receive similar
reasons, but not specifying the method for
selecting them.

D. Specifying the exact formula for relating
scored-characteristics to.selection of reasons
for adverse action.

3. Under what circumstances may a
creditor employing a credit scoring
system use the reasons for adverse
action from Regulation B's model
statement?

As noted above, the statute and
§ 202.9(b)(2) require disclosure of
“specific™ reasons for adverse action.

" Section 202.9(b)(2) also provides a

model “statement of credit denial,
termination, or change,” proper use of
which satisfies this requirement. The
model statement contains twenty
categories of reasons for adverse action,
including “other, specify.”" The Board
adopted the model statement to
facilitate compliance by small creditors.

ECOA enforcement agencies have
experienced some difficulties in the
specificity with- which madel reasons
must correspond to scored
characteristics while still amounting to
proper use. The problem arises because
scored characteristics have greater
specificity than the “pertinent elements
of creditworthiness" used in a typical
judgmental system. For example, a
creditor might score: finance company
loans, yes-0, no-15; bank loans, yes-6,
no—1; or credit cards from prestigious
department stores, none-0, one-4, two
or more-16. None of the reasons on the
model notice relate closely to any of
these specific characteristics. Instead of
filling in the “other, specify" line, a
creditor may:check whichever reason
seems to be closest {e.g., insufficient
credit references).

Critics of this practice suggest that
forcing specific characteristics into
model categories of reasons violates the
requirement of specificity. The practice
of discounting finance company loans
relates only indirectly to insufficient
credit references. In addition, this
mischaracterization or lack of specificity
deprives rejected applicants of the
opportunity to remedy their credit
deficiencies. The critics argue that it
therefore constitutes a misuse of the
model statement and does not satisfy
the specific rule's requirements. Finally,
ECOA enforcement agencies suggest
that some creditors use the model
reasons to mislead applicants about the
characleristics scored in order to
conceal discriminatory practices. The
agencies believe that precise restrictions
on proper use of the model statement
will reduce this abuse.

Conversely, the legislative history
accompanying ECOA indicales that the
Congress contemplated only the most
general statement of reasons. One of the

-examples in the legislative history
contains only seven reasons. Requiring
that disclosed reasons for adverse
action correspond exactly to scored
characteristics will also disrupt the
present operations of creditors that use
scoring. Changing procedures and forms
will entail extra compliance costs. In
addition, increased specificity will mean
greater uncertainty as creditors grope to
comply with a new standard that lacks

. precise quantification. How specific is

“gpecific"? Finally, using the madel
statement to evade the regulation
presently constitutes a violation, and the
enforcement tools for dealing with such
practices already exist.

The Board perceives the question as
being one of degree. Consider a system
that scores the number of credit
references from banks. An applicant
with six references from stores, finance
companies, and thrift institutions
receives no points for them. Checking
“insufficient credit references” on the
adverse action notice seems
insufficiently specific. Diclosing “no
bank references” probably would
suffice. What intermediatelevels of
specificity also comply with the
requirements of a statement of specific
reasons for adverse action, and how can
the Board precisely articulate them? The
Board envisions one or more of the
following alternatives.

A.Increasing the number of reasons on the
model statement.

B. Prohibiting creditors that use scoring
systems from utilizing the model statement.
C. Deeming “specific” to be the general
standard and leaving it to each enforcement
authority to determine whether a particular
reason conforms to this standard.

D. Promulgating more precise standards for
relating scored characteristics to specificity
of reasons for adverse action, but leaving the
model statement unchanged.

E. Requiring creditars that use scoring
systems to disclose that they use scoring, the
exact characteristics scored, and the four
characteristics for which the applicant lost
the most points, in lieu of using the madel
statement.

Pursuant its authority under § 703 of
ECOA, the Board proposes to adopt one
or more of the following amendments to
Regulation B. The amendments appear
sequentially by issue and option. The
proposed new language is in italics.

Issue 1a: Section 202.6{b](5} would be
amended to read:

Option A: In a judgmental system. a
creditor sheall not discount or exclude from
consideration. . . .

Option B: A creditor shall not discount or
exclude from consideration the income of an
applicant or the spouse of an applicant
because of a prohibited basis or because of
the amount or type of income derived from
part-time employment.. . . .

Option C: A creditor shall not discaunt or
exclude from consideration the amount of
income of an applicantor.. . .

Issue 1b: Section 202.6(b}{5) would be
amended to read:

Option A: In a judgmental system, a
creditor shall not discaunt or exclude from
consideration.. . .

Option B:. . . in evaluating an applicant’s
creditworthiness. A demonstrably and

statistically sound. empirically derived credit
system may consider this income by
including it as a trial characteristic during
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the system construction process: Where a
applicant relies. . . .. -

Option C: In a judgmental system, a
creditor shall not discount or exclude from
consideration. . . . In a demonstrably and .
statistically sound, empirically derived credit
system that considers the amount of in?:?zmg
of an applicant or the spouse of an applicant,
the creditor shall consider all reliable
income as'a single characteristic. Where an
applicant relies. . . . t

Option D:. . . in evaluating an applicant's
creditworthiness. A demonstrably and
statistically sound, empirically derived credit
system shall comply with this requirement by
using a judgmental override that considers
such income. Where an applicant relies. . . .

Option E: .2, . in evaluating an applicant’s
creditworthiness. A demonstrably and ..
statistically sound, empirically derived credit
system shall comply with this requireinent by
allocating at least x per cent of the possible
total péints to receipt of such income, '

Issué 2: Section 202.9(b)(2) would be
amended to add a new sentence at its end:

Option A: A creditor may select the -
reasons either judgmentally-or by using a
mathematical formula. . .

Option B: A creditor using a demonstrably
and statistically sound, empirically derived
credit system shall select the reason(s)
Judgmentally. 7

Option C: A creditor using a demonstrably
and statistically sound, empirically derived
credit system shall select the reason(s) using
a procedure that will result in applicants .
with similar financial characteristics
receiving identical reasons. R

Option D: A creditor using a demonstrably
and statistically sound, empirically derived -
credit system shall select as reasons up to
_ four characteristics on which the applicant’s

score differed most from the maximum -
possible score. .

Issue 3: Section 202.9(b){2) would be . -
amended as follows: . ;

Option B:. . . for the adverse action. 4
Judgmental creditor may use all or a portion
of the sample*form printed below:. . .

Option D:, . . for the adverse action. 4
statement’s-reasons are specific if a’
reasonable consumer receives sufficient
information to determine the changes-in
characteristics that would have resulted in
approval of the-application. A creditor may
formulate. . . . .

Option E: . . . for the adverse action. A
Jjudgmental creditor may formulate its own
statement of reasons. . . . A creditor using a
demonstrably and statistically sound,.
empirically derived credit system must
disclose the use of the system, the manner of
jts operation, the applicant’s score, the
passing score, the maximum possible score,
and the characteristics scored. :

* * * * *

By order of the Board of Governors, April
13, 1979, ’ . - ’
‘Theodore E. Allison,

Secretary of the Board. ’ 4
[Reg. B: Docket No. R-203] »

- [FR Doc. 78-12515 Filed 4-20-79; 8:45 am] ~

BILLING CODE 6210-01-M ~ _ -

11

~.

[12 CFR Part 204]

Reserve Requifements on Federal -
Funds and Repurchase Agreement
Time Deposits of Member Banks

AGENCY: Board of Governors of the
Federal Reserve System. - \

* ACTION: Proposed rule.

SUMMARY: The Board proposes to -
restructure its reserve requirements as

~applied to certain borrowings by

member banks. Under the.proposed
restructuring, member banks would be
required fo maintain a 3 pércent reserve
against-borrowings from domestic

- offices of nonmember banks and'other.

deépository institutions whose liabilities
are not subject to reserve requirements
and from the United States Government
(and its agencies), as well as a 3 percent
reserve against certain repurchase
agreements on U.S. government and

. agency securities, Currently, such

liabilities are exempt from the Board's
reserve requirements. .

DATE: Comments must be received by
May 18, 1979. E

ADDRESS: Comments should be
addressed to Theodore E. Allison,

_ Secretary of the Board, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551.
Comments should contain Docket No.
R-0218. -

FOR FURTHER INFORMATION CONTACT:
Allen L. Rajken, Associate General
Counsel, Legal Division {202/452-3625),
or Gilbert T. Schwartz, Assistant
General Counsel, Legal Division (202/
452-3623, Board of Governors of the
Fe@eraLReserve System.: L

SUPPLEMENTARY INFORMATION: The -
Board of Governors proposes to amend
its Regulation D, Reserves of Member
Banks (12 CFR 204) to restructure -
reserve requirements as applied to
certain borrowings and repurchase
agreements entered into by member _
banks. : ‘ ‘
Currently, borrowings by member
banks from domestic offices of other
banks are not defined as deposits and
dre not subject to reserve requirements.
Also, borrowings by member banks from
the United State$ government
{principally in the form of Treasuri tax
and loan account note balances) and its
wagencies have not been regarded as
deposits subject to reserve :
requirements. Under the Board's
proposal, member bank borrowings from
the domestic offices of other banks
whose liabilities are not subject to
reserve regquirements.and from the U.S.
government and-its agencies would be

treated as a new category of time
deposit subject to a 3 percent reserve
requirement. .

The term "bank” has been regarded
as including commercial banks, savings
banks, savings and loan associations,
cooperative banks, the Export-Import
Bank, and Minbanc Capital Corpordtion,
(See 12 CFR 217.137). For purposes of

-reserve requiremeiits (and interest rate

restrictions) it is also proposed that the
term “bank” be expanded to include
credit unions. Member bank borrowings
from domestic officed of other member
banks or other organizations that are or
may be required by the Board to
maintain reserves and from Federl
Reserve Banks would continue o bo
exempt from reserve requirements, The

- ‘institutiohs that currently are subject.to

reserve requirments include Edge .
Corporations (12 U.S.C. 615), Agreement
Corporations (12 U.S.C. 601-604a), and
operations subsidiaries of member
banks (12 CFR 204.117). In addition,
pursuant to § 7 of the International
Banking Act of 1978 (Pub. L. 95-369), the
Board may subject U.S. branches and
agencies of foreign banks to reserve
requirements. The exemption is belleved
appropriate to facilitate the reserve
adjustment process of member banks
and to avoid the possibility of imposing
double reserve requirements on
liabilities that already may be subject to
reserve requirements. -
The Board's proposal would also
affect member bank borrowings in thé
form of repurchase agreements based on
U.S. government and agency securities.
Currently, such repurchase agreements
entered into by a member bank with any
entity are not deposits and are not
subject to reserve requirements. Undar
the Board's proposal, such obligations
would be regarded as deposits and
would be subject to a 3 percent reserve
requirement, However, repurchitse
agreements entered into by a member
bank with domestic banking offices of
other member banks or organizations
subject to reserve requirements and
with the Federal Reserve System would
continue to be exempt from reserve
requirements. . - o ‘
In order to continue to facilitate the

. activities of member bank dealers in the

U.S. government and agency securities
markets, and to provide competitive
equality between bank and nonbank

- dealers, the Board’s proposal would

regard repurchase agreements entered
into with institutions not subject to
reserve requirements as time deposils
only when the amount of such
repurchase agreements exceeds the .
amount of:U.S, government and agency
securities held by the member bank in

.

<
i
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its own trading account. A member
bank's trading account represents the
U.S. and agency securities that it holds
for its dealer transactions—i.e.,
securities are purchased with the
intention that they will be resold rather
than held as an.investment. Public
. comment is requested on appropriate
limitations om, or other descriptions of,
member bank trading accounts.
It is also proposed that the 3 per cent
reserve requirement apply to any
. obligation that arises from a borrowing
by a member bank for one busines day
from a dealer in securities whose.
liabilities are not subject to the reserve
requirements of the Federal Reserve Act
of proceeds of a transfer of deposit

--credit in a Federal Reserve Bank (or
other immediately available funds),
received by such dealer on the date of
‘the loan in connection with clearance of
securities transactions.

The proposed actions are designed to
establish morfe effective control over
growth of bank credit. Approximately 20-

- per cent of the growth in commercial
bank credit during the past six. months
has been financed by exempt
borrowings in the form of Federal funds

and repurchase agreements on U.S.

government and agency securities. It is

- anticipated that the proposed reserve
requirements would moderate the
growth of commercial bank credit
financed through the issuance of these
types of bank Habilities.

All comments and information on this
proposal sheuld be submitted in writing
to Theodore E. Allison, Secretary of the
Board of Governors of the Federal

.Reserve System, Washington, D.C. .
20551, to be received by May 18, 1979.
All material submitted should include
the Docket Number R-0218, Such
material will be made available for

‘inspection and copying upon request
except as provided in section 261.6{a] of
the Boards’s Rules Regarding
Availability of Informatlon (12 CFR

261.6(a)).

" Pursuant to its authority under Section
19 of the Federal Reserve Act (12 U.S.C.
461) to define the term deposit and to
prescribe reserve ratios for member
banks, the Board amends Regulation D

(12 CFR 204] as follows:

1. Section 204.1 is amended by
revising subpardgraphs (b) and (f) as set
forth below and by deleting
subparagraph (4) and renumbering
subparagraph (5] as subparagraph (4). ~

§204.1 Definitions.
x T o= *x . % *

(b) Time deposits. The term “time
deposits” means “lime certificates of
deposit,” “time deposits, open account,”

and “savings deposil,” as defined below;
except that for the purposes of § 204. 5[b)
“time deposits" shall have the meaning
set forth therein.
* * * *® *

() Depositis as including certain
promissory notes and other obligations.

* For the purposes of this Part, the term

*deposits"” also includes a member
bank's liability on any promissory not,
acknowledgement of advance, due bill,
banker's acceptance, repurchase
agreements, or similar obligation

. (written or oral} that is issued or
. undertaken by a member bank as a

means of obtaining funds to be used in
its banking business except any such
obligation that:

{1) is issued to (or undertaken with
respect to) and held for the account of (i)
a domestic banking office® or agency of
another member bank or other
organization whose liabilities are or
may be subject to the reserve
requiremnts of the Federal Reserve

"Act® or (i) a Federal Reserve Bank;

(2) is a repurchase agreement arising
from a transfer-of direct obligations, of,
or obligations that are fully guaranteed
as to principal and interest by the
United States or any agency thereof
(except any obligation that is issued {o a
domestic banking office or agency of
another member bank or other
organization' whose liabilities are or
may be subject to the reserve
requirements of the Federal Reserve’
Act® or to a Federal Reserve Bank]) to
the extent that the amount of such

repurchase agreements does not exceed

the total amount of United States and
agency securities held by the member
bank in its trading account;

* * * * *x

2. Section 204.5 is amended to read as
follows:

§204.5 Reserve requirements.

(a) Reserve percentage. Pursuant to
the provisions of section 19 of the
Federal Reserve Act and § 204.2(a) and
subject to paragraphs (b} through (e} of
this section, * *

* - » % "

(b) Reserve percentages against
Federal funds and repurchase time
deposils. Deposits represented by the
follgwing shall be "time deposits," upon
‘which a member bank shall maintain

§¢ o o

s Liabilities of Fdge Corporations, Agrecment
Corporations, and operations subsidiaries of

- -member banks are subject to reserve requirements

of the Federal Reserve Act. As specified by the
International Banking Act of 1978, liabilitics of U.S
branches or agencies of foreign banks may ke
subject to réserve requirements of the Federal
Reserve Act. ~

reserve balances of 3 per cent in
accordance with § 204.2 and 204.3:

(1) Any deposit described in § 204.1(f)
with a maturity of one day or more
(including deposits subject to
withdrawal after one or more day’s
notice) in the form of a promissory note,.
acknowledgement of advance, due bill,
bankers' acceptance, repurchase
agreement, or similar obligation (written
or oral) issued to and held for the
account of a domestic banking office or
agency of another commercial bank or
trust company, savings bank mutual or

"stock), a building or savings and loan

associalion, a cooperative bank, a credit
union, or the United States or an agency
thereof, the Export-Import Bank of the
United States, and Minbanc Capital
Corporation;

(2} Any deposit described in § 204.1(f)
that is a repurchase agreement arising
from a transfer of direct obligations of,
or obligaions that are fully guranteed as
to principal and interest, by the United
States or any agency thereof that the
member bank is obligated fo repurchase;

(3) Any obligation that arises from a
borrowing by a member bank from a
dealer in securities that is not 2 member
bank or other organization whose
liabilities are or may be subject to the
reserve requirements of the Federal
Reserve Act, for one business day, of
proceeds of a transfer of deposit credit
in a Federal Reserve Bank (or other
immediately available funds], received
by such dealer on the date of the loan in
gonnection with clearance of securities
transactions.

* * * » -

(f) Currency and coin. The amount of
a member bank’s currency and coin
shall be counted as reserves in
determining compliance with the reserve
requirements of this section. )

By order of the Board of Gavernors of the
Federal Reserve System, April 13, 1979.
Theodore E. Allison,

Secretary of the Beard.

[Regslation D; Docket No. R-0123]

[FR Dec 79-12517 Filed 4-20-79: 845 am]
BILLING CODE 6210-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

[12 CFR Parts 330, 346]

Forelgn Banks

AGENCY: FederaIDep051t Insurance
Corporation (FDIC].
ACTION: Proposed rule.

SUMMARY: The FDIC proposes to
promulgate a new regulation (Part 346}
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and amend an existing regulation (Part
330) to implement the International
Banking Act of 1978 (the “Act", 12 U.S.C.
3101 et seq.). The Act requires, in part,
that certain.-branches of foreign banks
be insured by the FDIC. The proposed
regulations establish rules for-
determining whether a State branch,
must be insured and set out the FDIC's
requirements for insured branches.

DATES: Comments must be received by
the FDIC by May 25, 1979.

ADDRESS: Comments should be
addressed to Mr. Hoyle L. Robinson,
Acting Executive Secretary, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, D.C. 20429.

FOR FURTHER INFORMATION, CONTRACT:
Margaret M. Olsen, Attorney, Federal

. Deposit Insurance Corporation, 550 17th
Street, NW., Washington, D.C. 20429 _
(202-389-4433). .
SUPPLEMENTARY INFORMATION: On
December 27, 1978, the FDIC published
for comment preliminary staff
conclusions as to several issues

regarding implementation of the Act (the

“Advance Nofice”, 43 F.R. 60279). The
FDIC received some 28 written
comments on the Advance Notice. The
majority of the comments were from the
foreign banking community.

Under § 6 of the Act, certain branches
of foreign banks are required to obtain
Federal deposit insurance. In particular,
deposit insurance is required for a ’
Federal branch that accepts deposits of
less than $100,000 and for a State branch
that accepts deposits of less than
$100,000 if it ig located in a State which -
requires deposit insurance for State-
chartered banks. Exemptions from the
insurance regirement may be granted
either by regulation or by order of the -
Comptroller of the Currency, in the case
of a Federal branch, or the FDIC, in the
case of a State branch, if the branch is
not engaged in a domestic retail deposit
activity requiring insurance protection.

Section 6 also makes numerous
amendments to the Federal Deposit -
Insurance Act (the “FDI Act”). Some of -
these amendments apply only to foreign
banks having insured branches; other
amendments apply existing N
requirements for domestic banks to
foreign banks having insured branches.
The amendments to the FDI Act dealt -
with in the proposed regulation are: (1) -
A requirement that the foreign bank give
a commitment for examination; (2) A
requirement that the foreign bank pledge
assets to the FDIC or provide a surety
bond; (3) rules for the insurance of
deposits in the branch; and, (4) rules for
the assessment of deposits by the FDIC,

Brief Analysis of Part 346

Subpart B of proposed Part 346
establishes rules for determining which -
State branches must obtain deposit
insurance. Basically, branches engaged
in a “retail” deposit activity must be
insured while branches engaged in a
“wholesale” deposit activity do not have
to be insured. These rules apply to State

* brariches; the Comptroller of the
. Currency will establish rules for

determing which Federal branches are
required to be insured. Federal branches
deemed by the Comptroller to require
insurance must, however, apply-to the
FDIC for insurance. Subpart B also
includes a requirement that where one °
branch of a foreign bank becomes

. insured, every branch of that bank must

-

become insured (except for branches
operating under an agreement with the
Federal Reserve to accept only those

deposits permitted an Edge corporation).”

This condition for insurance applies to

both Federal and State branches.

Subpart C establishes rules that apply
to foreign banks which operate insured
State or Federal branches. These rules
requires a foreign bank having an
insured branch to: (1) Provide FDIC with
information regarding the bank’s
activities outside of the United States
and allow FDIC to examine the bank’s
activities in the United States; (2)
maintain records in an appropriate
manner; (3) pledge assets under terms
acceptable to the FDIC; and (4) maintain
assets at the branch equal in value to
the branch's liabilities. Rules for
assessing the deposits of an insured
branch are also set out:

Discussionof Issues

1. Operation of insured and uninsured
branches. FDIC's Board of Directors
proposes to grant insurance to one-
branch of a foreign bank only on the
condition that every branch of the bank
in the United States be insured. This .
condition would not apply to a branch
located outside of the foreign bank’s -
home State and operating under an
agreement with the Federal Reserve to
accept only those deposits permitted a
Edge corporation. The Board is '
concerned that public confusion might .
result-were a foreign bank to have °

o
insured branches and uninsured

branches, particularly in the same State.

Under such circumstances, a depositor *
might not realize that a deposit in one
branch is insuréd but that a deposit in
another branch of the same bank would
not be insured. This condition is
believed necessary.to protect the
unsophisticated depositor. This issue -
was not addresséd in the Advance

Notice and the Board specifically |
requests comments on this issue.

2. Mandatory Insurance. Under § 6 of
the Act, a State branch must be insured
if the branch accepts deposits of less

.than $100,000 and if the branch is

located in a State that requires State
banks to be insured. The Board proposgs
that the initial deposit be determinativo
of this dollar limitation. The initial
desposit is defined as the first deposit
transaction between the branch and the
depositor. Accounts which are held by
the depositor in the same right and
capacity may be added together for the
purpose of determining the amount of
the initial deposit. Branches established
before September 17, 1978 would not be
subject to the initial daposit rule until
September 16, 1979 and such a branch '
could retain deposits accepted before
the September 1979 date without having
to become an insured branch. Most
comments on the Advance Notice
agreed that the initial deposit is
appropriate for determining the
statatory dollar limitation.

In considering whether a State
requires deposit insurance for State
banks, FDIC's Board of Directors
proposes to look to requirements :
imposed by statute, regulation or policy.
The Board considers a requirement by
policy to be as binding on State banks
as a statute or regulation, otherwise
foreign banks would have a competitive
advantage over State banks. The
comments on this issue were divided ay
to whether policy should be included as
a State requirement.

3. Exemptions from the insurance
requirement. The Board proposes two
procedures for exempting from the
insurance requirement branches which
accept initial deposits of less than

. $100,000. First, the branch can limit its

deposit activities to those described in
proposed § 346.7(a). Under this section,
an uninsured branch may accept
deposits from any commercial concern
(except a small domestic business), any
governmental unit, any international
organization or any deposit which may
be accepted by an Edge corporation. An
uninsured branch may also issue drafts
or checks of less than $100,000 (except
money orders or traveler’s checks issued
to natural persons). In addition, an
uninsured branch may accept deposits
of less than $100,000 from any person so
long as such deposits do not excedd 2%
of the branch’s total deposits. This
permits the branch to accept deposits
from corporate officers, embassy or
consular personnel and branch
employees without having to be insured.

Based on comments received, the list
of exempt deposit activities was

E ]
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expanded from those listed in the
Advance Notice. Most commenters
requested that an uninsured branch be
- permitted to accept accounts from
corporate officers, embassy or consular
personnel, and branch employees,
.arguing that such deposits are incident
'to a wholesale activity.

In addition, in response to several
comments, a procedure has been
established to allow a foreign bank to
request an exemption from the
insurance requirement for a specific
branch. This procedure will allow the
bank to operate an uninsured branch
when the Board determines that the
deposit activities at that branch do not
require insurance protection. Branches
which are exempt under either
procedure must notify their depositors
that their deposits are not insured by the
FDIC.

:Also, as provided in § 5 of the Act, a
branch located outside of the foreign
bank’s home state is not required to be
insured whenever the bank has entered
into an agreement with the Federal
Reserve to accept at that branch only
those deposits that are permissible for
an Edge corporation.

4, Agreement to provide information
and for examination. Under § 10(b) of
the FDI Act a foreign bank, as a
condition of insurance of a branch, must
give the FDIC a written commitment that
the FDIC may examine the bank and its
affiliates to the extent the FDIC deems
necessary. The FDIC is-aware that most
foreign banks would be prohibited, or at
least restricted, by law or policy of the
country of the bank’s domicile from
providing such a commitment. Were the
FDIC to require a commitment allowing
the FDIC to conduct a full examination’
of the bank, it is probable no foreign
bank could operate an insured branch.
This result clearly was not intended by
Congress. Thus, the FDIC proposes that
a foreign bank agree to provide the FDIC
with information regarding the affairs of
the bank and its affiliates which are
located outside of the United States. As

" to;activities within the United States,
the bank shall agree to allow the FDIC
_to’examine the affairs of the bank and
its affiliates. This issue was not
addressed in the Advance Notice and
specific comment is requested on it.

5. Pledge of asset requirements. Under
§ 5(c) fo the FDI'Act the FDIC may
réquire a foreign bank to pledge assets
or deliver a surety bond to the FDIC in
order to protect the deposit insurance
fund against risk of loss from insuring
deposits in a branch. Under the
proposed regulation, the FDIC will
require a pledge of assets equal in value
to 10% of the insured branch’s total

liabilities (with minor adjustments), If
the State or Federal licensing authority
of the branch requires the branch to  *
pledge assets,.the branch may deduct
from the amount required to be pledged
to the FDIC the amount pledged to the
licensing authority so long as the FDIC
retains a pledge of assets equal in value
at least to 5% of the branch’s liabilities.
Whenever the FDIC is obligated to pay
the insured deposits of an insured
branch, the pledged assets will become
FDIC's property to be used to the extent
necessary to protect the insurance fund.

It is proposed that the pledged assets
be held at a depository acceptable to the
FDIC and under an agreement
consistent with the terms set out in the
regulation. The proposed regulation also
sets out the kinds of assets acceptable
to the FDIC. .

Comments on the Advance Notice on
this issue were generally concerned
about the FDIC taking a pledge of assets
separate from that of the States or the
Comptroller of the Currency. The Board,
however, is concerned that a joint
pledge would not provide additional
protection to the deposit insurance fund.
This additional protection may be
necessary since most of the bank's
activities, assets, and personnel are
largely outside of the United States.

6. Asset Maintenance. The Board is
proposing to establish an asset
maintenance rule for insured branches.
The Board is concerned that without
such a rule, in the event of liquidation of
the branch, sufficient assets would not
be available to protect creditors of the
branch. As proposed, an insured branch
would be required to maintain, on an
average daily basis, assets equal in
book value to the amount of the
branch's liabilities. For the purpose of
this rule, the branch must exclude as an
asset (1) amounts due from related
entities; (2) assets classified by the
examining authorities as “loss" and half
the value of those classified as
“doubtful”; and, (3) correspondent
accounts when there is no valid waiver
of offset agreement. In addition, if the
branch does not have actyal possession
of an asset, the branch may include it
only if the branch holds title and if
proper records are maintained. In
determining its liabilities, the branch
must exclude amounts due to related
entities.

Most comments on this issue in the
Advance Notice argued that the FDIC
shlould not impose an asset maintenance
rule. .

7. Assessment Base. The Board
proposes to assess all deposits in an
insured branch except for deposits of
related entities. Assessments would be

.

in accordance with Part 327 of FDIC’s
rules.

8. Insured Deposit. Although the Act
permits the FDIC's Board of Directors to
limit insurance to certain categories of
depositors, the Board is concerned that,
if insurance coverage were so limited, it
would be virtually impossible to
administer in the event of the liquidation
of the branch. Instead, it is proposed
-that deposits (except for those of related
entities) be insured to the statutory limit
(840,000 per depositor).

Most comments on the Advance
Notice were against the expansion of
insurance coverage. Several commenters
were in favor of all deposits being
insured. Those that opposed the
expansion believed that Congress
intended to limit the coverage.

Accordingly, the Board proposes to
add new Part 346 (12 CFR Part 346) and
amend Part 330 of FDIC's rules and
regulations as set out below.

By Order of the Board of Directors, April
16th, 1979.
Federal Deposit Insurance Corporation.
Hoyle L. Robinsoa
Acting Executive Secretary.

PART 330—CLARIFICATION AND
DEFINITION OF DEPOSIT INSURANCE
COVERAGE

Part 330 is amended by adding a new
§ 330.0; by revising the third sentence of
§ 330.1(a); and, by adding a new
paragraph (d) to § 330.1 to read as
follows:

§330.0 Definition.

For the purpose of this Part 330 the
term “insured bank” includes an insured
branch of a foreign bank.

§330.1 General principles applicable to
determining Insurance of deposit accounts.

(a) General. * * * Insofar as rules of
local law enter into such determinations,
the law of the jurisdiction in which the
insured bank's principal office is located.
shall govern, except where the insured
bank is an insured branch of a foreign
bank, in which case the law of the
jurisdiction where the insured branch is

located shall govern.
* » * * &

7.

(d) Insured branches of foreign banks.
(1) Except as provided in § 330.1(d)(3)
deposits in an insured branch of a
foreign bank which are payable in the
United States shall be insured in
accordance with the rules of this part.

(2) Depositis held by an insured
depositor in any insured branch or
insured branches of the same foreign
pank shall be added together for deposit
insurance purposes.
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(3) Deposits of the foreign bank or any
office, branch or agency of and wholly -
owned {except for a nominal number of
directors’ shares) subsidiary shall not be
insured.

PART 346—FOREIGN BANKé
Subpart A—Definitions - . -

Sec. : ’
346.1 Definitions.

Subpart B—Insurance of Depostis

348.2 Scope.” . )

346.3 Restrictions on operation of insured
and uninsured branches.

3464 General principles applicable to .
determining which State branches must
be insured. .

348.5 Insurance requirement.

348.6 Interstate branches.

346.7 Exemptions from the insurance
requirement. T

346.8 Notification to depositors.

3469 Optional insurance P

346.10-346.15 [Reserved] :

Subpart C—Foreign Banks Having Insured
Branches - ;

34616 Scope.
346.17 Agreement as to information
provided by an examination of the bank.
346.18  Records. -
346.19° Pledge of assets.
346.20 Asset maintenance.
346.21 Deductions from the assessment
base. '
Authority: Secs. 5, 6, 13, Pub. L. 95-369, 92
. Stat. 613, 614, 624 (12 U.S.C. 3103, 3104, 3108);
secs. 5, 7,9, 10, Pub. L. 797, 64 Stat. 876, 877.
881, 882 (12 U.S.C, 1815, 1817, 1819, 1820).

-

Subpart A—Definitions -

§ 346.1 Definitions.

For the purposes of this part:

(a) “Foreign bank” means any )
company organized under the laws of a
foreign country, a territory of the United
States, Puerto Rico, Guam, American
Samoa or the Virgin Islands, which
engages in the business of banking, or
any subsidiary or affiliate, organized
under such laws, of any such company.
the term includes foreign commercial
banks, foreign merchant banks and
other foreign institutions that engage in
banking activities usual in connection
with the business of banking in the
countries where such foreign institutions
are organized and operating. °

{b) “Foreign country” means any
country other than the United States and
includes any colony, dependency or
possession of any such country.

(c) “State” means’any State of the
United States or the District of .
Columbia. \ L

(d) “Branch” means any office or
place or busineés of a foreign bank

located in any State of the United States
at which deposits are received.

(e} “Federal branch” means a branch
of a foreign bank established and .
operating under the provisions of § 4 of
the International Banking Act of 1978 (12
U.S.C.3102). ~ ] :

{f) “State branch” means a branch of a
foreign bank established and operating
under the laws of any State.

(g) "Insured branch” means a branch
of a foreign bank any deposits of which
branch areinsured in accordance with
the provisions on the Federal Deposit
Insurance Act.

{(h) "Uninsured branch’ means a
branch of a foreign bank deposits of
which branch are not insured in
accordance with the provisions of the
Federal Deposit Insurance Act. .

(i) “Insured bank” means any bank,
including a foreign bank having an
insured branch, deposits of which are
insured in accordance with the
provisions of the Federal Deposit
JInsurance Act: .

(j) “Home State” of a foreign bank
means the State s0 determined by the
election of the foreign bank, or in default
of such election, by the Board of
Governors of the Federal Reserve
System.

(K} \"Initial deposit"” means the first
deposit transaction between a depositor
and the branch. The initial deposit may
be placed into different kinds of deposit
accounts, such as demand, savings or
time. Deposit accounts that are held by
a depositor in the same right and

. capacity may be added together for the

purposes of determining the dollar
amount of the initial depost. )

(1) “Domestic retail deposit activity”
means the acceptance by a State branch
of any initial depost of less than
$100,000. ’

.(m) A “majority owned subsidiary”
means a company the voting stock of
which is 50 percent or more owned or
controlled by another company.

(n) “Affiliate” means the same as in .
Section 2 of the Banking Act of 1933 (12

. US.C. 221a).

(0) "Depository” means any insured
State bank or national bank.

Subpart B—Insurance of Deposits
§346.2 Scope. T .

(a) This subpart B implements the -
insurance provisions of § 6 of the
International Banking Act of 1978 (12
U.5.C. 3104). It sets out the FDIC's rules
regarding-deposit activities requiring a -
State branch to be an insured branch;
deposit activities not requiring a State
branch to be an insured branch;

- procedures for a State branch to apply

for an exemption from the insurance
requirement; and, depositor notification
requirements. It sets out the FDIC's
policy regarding the operation of insured
and uninsured branches, whether State
or Federal, by a foreign bank and it
provides that any branch has the option
of applying for insurance.

(b) Any application for insurance
under this subpart should be filed in
accordance with Part 303 of the FDIC's
Rules and Regulations,

§ 346.3 Restriction on operation of
insured and uninsured branches.

The Board of Directors will not insure
deposits in any branch of a foreign bank
unless the foreign bank agrees that
every branch established or operated by
the foreign bank in the United States
will be an insured branch: Provided,
That this restriction does not apply toa
branch subject to an agreement with the
Board of Governors of the Federal
Reserve System under § 5 of the
International Banking Act (12 U.S.C.
310?].

§346.4 General pﬂnciples applicable to

- determining which State branches must be

insured. .

(a) Each State branch of a foreign
bank shall be considered separate for
the-purposes of this Subpart B.

(b) Any remote service facility
operated by a foreign bank will not be
deemed a separate State branch for the
purposes of this Subpart B. Any remote
service facility established for the
benefit of a State branch that is required
to be an insured branch will be deemed
part of that State branch.

§346.5 [nsurance requirement.

(a) General rule. Except as provided
in § 346.6 or § 346.7, a foreign bank shall
not establish or operate any State
branch which is not an insured branch
whenever—

*(1) The'branch is engaged in a
domestic retail deposit activity; and,

{2) The branch is located in a State
which requires a bank organized und
existing under State luw to have depoit
insurance whenever the bank accepts
deposits from the general public. A State
requirement is one imposed by statute
or by State banking department
regulation or policy.

(b) Branches established before
September 17, 1976. A foreign bank

- which established a State branch before

September 17, 1978 may operate that
branch’as an uninsured branch until

These rules do not upply to a Federul branch:
the Comptroller of the Curtency’s regulations
establish such rules for Federal branches. Fedoral
branches deemed by the Comptroller to require
insufance must apply to the FDIC for lnsurance.
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September 16,1979 without restriction
on its deposit dctivities. After
September 16, 1979 the provisions of
paragraph (a) of this section shall be
applicable to that branch.

§ 346.6 Interstate branches.

A foreign bank may operate any State
branch as an uninsured branch
whenever—

(a) The branch is located outside of
the home State of the foreign bank; and,

(b} The foreign bank has entered into
an agreement with the Board of
Governors of the Federal Reserve
System to accept at that branch only
those deposits as would be permissible
Jor a corporation érganized under
Section 25(a) of the Federal Reserve Act
(12 U.S.C. 611 et seq.) and implementing
rules and regulations administered by
the Board of Governors {12 CFR Part
211).

-§346.7 Exemptions from the Insurance
requirement. .

(a) Deposit activities not requiring
Insurance. A State branch will notbe
deemed to be engaged in a domestic
retail deposit activity which requires the
branch to be an insured branch under
§ 346.5 if the acceptance of initial
deposits in an amount of less than”
$100,000 is limited to the following:

(1) Any sole proprietorship or any
business entity, including any
corporation, partnership, association or
financial institution, which engages in
commercial activity for profit: Provided,
That this category does not include a
business which is organized under the
laws of any State or the United States,
majority owned by United States
citizens or residents and that has total
assets not exceeding $1,500,000 at the
most recent fiscal year statement as of
the date of initial deposit. The $1,500,000
asset test is applicable to the depositor's
combined financial interests including
the business activities of an individual
or parent company and its majority
owned subsidiary(s} and affiliate(s).

(2] Any governmental unit, including

' the United States government; any State

government, any foreign government
and any political subdivision or agency
of the foregoing.

(3) Any non-profit organization which
is organized under the laws of a foreign
counfry.

{4) Any international organization
membership in which is comprised of
two or more nations.

(5) Any other depositor but only if (i}
the aggregate amount of deposits under

this subparagraph (5) does not exceed 2 -

percent of the branch’s total deposits,
excluding deposits of other offices,

branches, agencies or wholly owned
subsidiaries of the bank, and (if) the
branch does not solicit deposits from the
general public.

(6) Any deposit that the Board of
Governors of the Federal Reserve
System permits a corporation organized
under Section 25(a) of the Federal
Reserve Act (12 U.S.C. 611 et seq.} to
accept under the rules and regulations
promulgated by the Board of Governors

- (12 CFR Part 211).

(7) Any draft or check issued by the
branch; Provided, That this category
does-not include any money order or
traveler's check issued to a natural
person.

(b) Application for an exemption. (1)
‘Whenever a foreign bank proposes to
accept at a State branch initial deposits
of less than $100,000 and such deposits
are not otherwise excepted under
paragraph (a) of this section, the foreign
bank may apply to the FDIC for consent
to operate the branch as an uninsured
branch. The Board of Directors may
exempt the branch from the insurance
requirement if the branch'is not engaged
in domestic retail deposit activities
requiring insurance protection. The
Board of Directors will consider the size
and nature of depositors and deposit
accounts in making this determination.

(2) Any request for an exemption
under paragraph (b) of this section
should be in writing and authorized by
the board of directors of the foreign
bank. The request should be filed with
the Regional Director of the FDIC
Regional Office where the branch is
located.

* (3) The request should detail the kinds
of deposit activities the branch proposes
to engage in, the expected source of
deposits and the manner in which
deposits will be solicited.

§346.8 Notification to depositors.

Any State branch that is exempt from
the insurance requirement pursuant to
§ 346.7 shall—

(a) Display conspicuously at each
window or place where deposits are
usually accepted a sign stating that
de}()losits are not insured by the FDIC;
an

{b) Include in bold face, conspicuous
type on each signature card, passbook
.and instrument evidencing a deposit the
statement “This deposit is NOT insured
by the FDIC."

§346.9 Optional insurance,

A foreign bank may apply to the FDIC
for deposit insurance for any State
branch that is not otherwise required to
be insured under § 346.5 or for any
Federal branch that is not otherwise

required to be insured under the rules
and regulations of the Comptroller of the
Currency.

§5§346.10-346.15 [Reservedl

Subpart C—Forelgn Banks Having
Insured Branches

§346.16 Scope.

This Subpart C sets out the rules that
apply only to a foreign bank that
operales or proposes to establish an
insured State or Federal branch. These
rules relate to: an agreement to provide
information and for an examination;
record-keeping; pledge of assets; asset
maintenance; and deductions from the
assessment base.

§346.17 Agreement as to Information
provided by and examination of the bank.

(a) A foreign bank that applies for
insurance for any branch shall agree in
writing to the following terms: (1) The
foreign bank will provide the FDIC with
information regarding the affairs of the
bank and its affiliates which are located
outside of the United States as the FDIC
from time to time may request to (i)
determine the relations between the
insured branch and the bank and its
affiliates and (ii) assess the financial
condition of the.bank as it relates to the

. insured branch. If the laws of the

country of the bank’s domicile or the
policy of the Central Bank or other
banking authority prohibit or restrict the
foreign bank from entering into this
agreement, the foreign bank shall agree
to provide information to the extent
permijted by such law or policy.

. Information provided shall be in the

form requested by the FDIC and shall be
made available in the United States. The
Board of Directors will consider the
existence and extent of this prohibition
orrestriction in determining whether to
grant insurance and may deny the
application if the information available
is so limited in extent that an
unacceptable risk to the insurance fund
is presented.

{2) The FDIC may examine the affairs
of any office, agency, branch or affiliate
of the foreign bank located in the United
States as the FDIC deems necessary to
(i) determine the relations between the
insured branch and such offices,
agencies, branches or affiliates and (ii)
assess the financial conditidn of the
bank as it relates to the insured branch.
The foreign bank shall also agree to
provide the FDIC with information
regarding the affairs of such offices,
agencies, branches or affiliates as the
FDIC deems necessary. The Board of
Directors will not grant insurance to any
branch if the foreign bank fails to enter

(1)}



*

23874

Federal Register / Vol. 44, No. 79/ Monday, April 23, 1979 / Proposed Rules

into an agreement as required under this ..

subparagraph(2). . N

(b) The agreement shall be signed by .
an officer of the bank who has beenso _
authorized by the foreign bank’s board
of directors. The agreement and the'
authorization shall be included with the
foreign bank’s application for insurance.
Any agreement not in English shall be
accompanied by an English translation.

(c) The provisions of this secfion do
not apply to a bank organized under the
laws of Puerto Rico, Guarfi, American

Samoa or the Virgin Islands which is an -

insured bank other than by reason of
having an insured branch.

§ 346.18 ﬁecords.

(a) In English. The records of each
insured branch shall be kept in the
words and figures of the English’

. language. .

(b) Separate records. The records of
each insured branch shall be kept as
though it were a separate entity, with its
assets and liabilities separate from the
other operations of the head office, other
branches or dgencies of the foreign bank
and its subsidiaries or affiliates.

(c) Exemption. The provisions of this
section do not apply to a bank organized
under the laws of Puerto Rico, Guam,
American Samoa or the Virgin Islands
which is an insured bank other than by
reason of having an insured branch.

§346.19 Pledge of assets.

(a) Purpose. A foreign bank that has
an insured branch shall be required to
pledge assets for the benefit of the FDIC
or its designee(s). Whenever the FDIC is
obligated to pay the insured deposits of .
an insureéd branch, the assets pledged
under this section shall become the -
property of the FDIC to be used to the -

- extent necessary to protect the deposit

insurance fund.

(b) Amount of assets to be pledged. (1)
A forejgn bank shall pledge assets equal
to ten percent of the insured branch's ~
total liabilities as set out in the insured
branch’s most recent quarterly report of
condition. In determing the total
liabilities, the branch may exclude
amounts due.and other liabilities to
other offices, agencies or branches and
wholly owned (except for a nominal
number of directors’ shares) subsidiaries
of the foreign bank only if claims of
other offices, agencies, branches and.
wholly owned (except for.a nominal .

. number of directors' shares) subsidiaries

of the foreign bank are subordinated by -
law or agreement to the claims of other
creditors of the branch. Whenever a
state licensing authority or the
Comptroller of the Currency require the -
bank to-pledge assets, the foreign bank -

may deduct from the amount of assets
required to be pledged to'the FDIC the
‘amount of assets pledged to the State or
the Comptroller of the Currency but
such deduction may not be greater than
assets-equal to five percent of the
branch’s total liabilities. Adjustments to
the amount pledged shall be made
within two business days aftéer the date
required for filing the report of
condition. |

(2) The initial ten percent-deposit for a
newly established insured branch shall .
be based on the branch’s projection of
liabilities at the end of the first year of

. its operation.

(3) The FDIC may require a foreign -
bank to pledge additional assets
whenever the FDIC determines the
foreign bank’s or any branch’s condition

- is such that the assets pledged under
- § 346.19(b) (1, 2) or any surety bond

provided under §'346:19(g) will not
adequately protect the deposit insurance
fund.

(c} Depository. A foreign bank in ~
carrying out the requirements of this
section shall deposit pledged assets for
safekeeping:at-any depository which is
located in the same the State as the
insured branch:and which is acceptable
to the FDIC.

(d) Assets that may be pledged.
Subject to the right ofthe FDIC to
require substitution, a foreign bank may
pledge any of the following kinds of
assets.

(1) Certificates of deposit that are
payable in the United States and that
are issued by federally or State
chartered institutions which have
executed a valid waiver of offset
agreement: Provided, That the maturity
of any given certificate is not greater
than one‘year; -

(2} Interest bearing bonds, notes,
debentures or other obligations of the
United States or any agency or
instrumentality thereof;

. (3) Interest bearing bonds, notes or
debentures guaranteed by the United
States government or any agency or
instrumentality thereof’ -

{4) Commerical paper that is rated
“A” or better by a nationally recognized
rating service: Provided, That any -
conflict in a rating shall be resolved in
favor of the lower rating; :

(5) Banker’s acceptances that are

" payable by federally or State chartered

banks that have executed a valid waiver
of offset agreement: Provided, That the
maturity of any given acceptance is not
greater than 180 days and;

(6) State, county or municipal =
obligations that are rated “A” or better
by-a nationally recognized rating ~
service: Provided, Thatany conflict in a

rating shall be resolved in favor of the
lower rating; o

(7} Obligations of the Asian
Development Bank, Inter-American
Development Bank and the International
Bank for Reconstruction and .
Development; or :

" (8) Any asset determined by the FDIC
to be acceptable.

(e) Deposit agreement. A foreign bank
shall not deposit any pledged asset
required under § 346:19(c) until a deposit
agreement acceptable to the FDIC hay
been executed. The agreement, in
addition to other terms not inconsistent
with this paragraph (e), shall give effect
to the following terms: L

(1) Assets to be held for safekeeping.
The depository shall hold any asset
deposited by the foreign bank pursuant
to the deposit agreement for safekeoping
asa special deposit free of any lien,
charge, right of set-off, credit or
preference in connection with any claim
of the depository against the foreign
bank.

(2) Depository to furnish receipt.
Whenever the foreign bank deposits any
assets, the depository shall provide the
foreign bank with a receipt and shall
provide the FDIC with a copy thereof.
The receipt shall identify the deposit as
having been made pursuant to the
agreement under this section. The
receipt shall specify, with respect to
each asset or issue, the complete title,
interest rate, series, serial number (if
any), maturity date and call date. The
foreign bank shall certify to the FDIC
and the depository the lower of cost or
market value for each asset and the
aggregate of those values for all assals,

(3) Examination of assets. The
depository shall hold any asset
deposited by the foreign bank separate
from all other assets and-shall pormit
representatives of the foreign bank or
the FDIC to examine the deposited
assets.

" (4) List of pledged assets. The
depository shall furnish at the FDIC's
request a writtbn list of currently
pledged assets. The list shall set forth
information as requested by the FDIC.

(5) Release of assets upon substitution
of other assets. (i) A depository shall
release assets without the consent of the
FDIC only in accordance with the
provisions of this paragraph. The foreign
bank shall, at the time of any release by
the depository, deposit with the
depository other assets of an aggregate
value not less than the aggregate value
of the assets released. The aggregate
value of any assets deposited or
released shall be based on the lower of
cost or market value. The foreign bank
shall certify to the depository that, after
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giving effect to.the exchange, the

" aggregate value of all assets remaining
on deposit is at least equal to the
amountrequired to be pledged under
§ 346:19(b). The certificate shall specify
as to each asset released and each asset
pledged: (A) The complete title; (B} the-
interest rate, series, serial number (if
any), face value, maturity date, call
date, the lower of cost or market value
of each-asset; and (C) the aggregate
amount, based on cdst or market value,
whichever is lower, of assets. Upon
receipt of the certificate and a statement
by the foreign bank that a copy of the
certificate is concurrently being
furnished-to the FDIC, the depository *
shall release assets. ’

(ii) The FDIC may suspend or
terminate the right to exchange assets
by written notice to the bank and the
depository.

(6) Release upon order of the FDIC.
The depository may release to the
foreign bank any pledged asset upon the
written order of the FDIC. The :
depository shall release only the assets
specified i the order.. The release of
such assets may be made without
pledging other assets, unless otherwise
provided in the order:

(7} Release to the FDIC. Whenever the
FDIC is obligated to pay insured
deposits of an insured branch, the
depository shall release to the FDIC any
pledged asset upon the written
certification of the FDIC that the FDIC
has become so-cbligated. Upon receipt
of certification and release of pledged
assets, the depository shall be
discharged from further obligation under
the deposit agreement.

(8) Interest earned on asséts. The
foreign bank may receive any interest
earned upon the pledged assets unless
the depository receives an order by the
FDIC prohibiting the receipt of interest.

(9) Expenses of agreement. The FDIC
shall not be required to pay for any
services under the agreement.

(10) Termination of agreement. The
deposit agreement may be terminated
by the foreign bank or the depository
upon at least 60 days written notice to
the other party. No termination shall be
effective until (i) another depository has
been designated by the foreign bank and
approved by the FDIC;.(ii) a deposit
agreement acceptable.to the FDIC has
been agreed upon by the bank and the
new depository; and (iii) the depository

" has released to the newly designated.
depository assets on deposit in
accordance with the bank's written
instructions, as approved by the FDIC.

(11) Waiver of terms. The FDIC may
by written order relieve the foreign bank

or the depository from compliance with
any term or condition of the agreement.

() Each insured branch shall
separately comply with the
requirements of this section.

{g) In lieu of or in addition to a pledge
of assets, a foreign bank may, with the
approval of the FDIC, secure a surety
Jbond for the benefit of the FDIC. The
FDIC may set such terms and conditions
for the surety bond as it deems
necessary.

(h) Exception. Unless otherwise
required by the FDIC, a bank organized
under the laws of Pureto Rico, Guam,
American Samoa or the Virgin Islands
which is an insured bank other than by
reason of having an insured branch,
shall not be required to pledge assels
under this section.

§346.20 Asset maintenance.

(a) An insured branch shall maintain
on an average daily basis for the weekly
computation period eligible assets that
are payable in United States dollars (or
in currency freely converlible to United
States dollars} in an amount at least
equal in book value to the amount of the
branch’s liabilities. In determining the
eligible assets for the purposes of this
section, the branch shall exclude (1} all
amounts due from the parent bank and
any other branch, agency, office or
wholly owned subsidiary of the bank;
(2) 50 percent or more of any asset
classified “Doubtful” and 100 percent of
any asset classified “Loss" in the most
recent examination report prepared by
the FDIC or the Comptroller of the
Currency; and {3) any deposit of the
branch in a bank unless the bank has
executed a-valid waiver of offset
agreement. An asset not in the branch’s
actual possession shall be an eligible
asset only if the branch holds title to
such asset and the branch maintains
records sufficient to enable independent
verification of the branch's ownership of
the asset. In determining the amount of
liabilities, the branch shall exclude any
amount due to the parent bank and any
other branch, agency, office or wholly
owned subsidiary of the bank. -

{b) The average daily book value of
the branch’s assets and liabilities shall
be computed at the close of the business
every Wednesday for the preceding
week. The branch may rely on this
average value for the purpose of |
determining compliance with paragraph
(a) of this section. Calculalions as ta the
average daily value of the branch’s
assets and liabilities shall be retained
by-the branch until the next
examination..

§346.21 Deductions from the assessment
base.

An insured branch may deduct from it
assessment base depositsin the insured
branch of any office, branch or agency
of and any wholly owned (extept fora
nominal number of director’s shares}
subsidiary.

[FR Doc. 79-12527 Filed 4-20-78: &45 am}
BILLING CODE §714-01-M

-

SMALL BUSINESS ADMINISTRATION
[13 CFR Part 121]

Method of Determining Small Business
Status for Small Business
Administration Loan Assistance

AGENCY: Small Business Administration.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This proposed rulemaking
would consider changes in the present
formula method for determining a small
business for the purposes of an SBA
loan when the applicant has external
operating affiliates. The present formula
method has ofterrbeen criticized as
being unduly restrictive and unclear as
to when its use is appropriate. The SBA
hopes to clarify the method used to
determine the status of applicants for
SBA financial assistance.

DATE: Written comments must be:
submitted by May 23; 1979.

ADDRESS: Send all comments fo: Kaleel
C. Skeirik, Director, Size Standards
Division, Small Business
Administration, 1441 L Street, NW.,
‘Washington; D.C. 20416.

FOR FURTHER INFORMATION CONTACT:
Robert N. Ray, (202) 653-6373

SUPPLEMENTARY INFORMATION: The
general rule for determining the
applicable size standard for loans where
a concern operates in more than one
industry, or has internal operating
affiliates which operate in more than
one industry, is to determine the primary
industry and apply the size standard for
that industry. :

Currently, there is a special rule that
applies when there are external-
operating affiliates engaged in industries
subject to different size standards. This
rule begins as a part of the first
paragraph of § 121.3-10 of the Small
Business Size Standards and reads as
follows:

If an applicant for an SBA loan has
external-operating affiliates (Le., affiliates
which are primarily engaged in selling to the
general public or to concerns other than the
applicant concern oran affiliate thereof] and
such external-operating affiliates are engaged
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. in industries subject to size standards

different than that of the appllcant concern,
the applicant concern's size status shall be )
determined by computing the percentage that
the size of the applicant concern including
any internal-operating affiliates (i.e., affiliates
primarily engaged in selling to the applxcant
or an affiliate thereoﬂ is of the'size standard
for the industry in which the applicant
together with its internal-operating affiliates
is primarily engaged; and adding to it the
percentage that the size of each of its
external-operating affiliates is of the size
standard for the industry in which each such
external-operating affiliate is primarily -
engaged. In order for the applicant to be
eligible urider this revision, the total of such
percentages must not exceed 100 percent. If a
concern, mcludmg its mtemal-operatmg
affiliates, if any, is engaged in more than one
industry, the apphcable size standard shall
be that for its primary industry. In |

-determining which of the industries is the

primary industry, consideration shall be
given to these criteria among others:
Distribution among such industries of
receipts, employment and costs of doing
business. ‘

In practice, this rule hasproved -
difficult to administer, as the following
determinations which are often complex
must be made.

1. That there are at least two legally
distinct concerns;

2. That at least two legally distinct
concerns sell pnmamly to the geneéral
public;

3. That these external concerns are

- subject to different size standards; . .

4. What the percentages of the
‘applicant and its internal and external -
affiliates’ businesses are to the
appropriate size standards; and

5. Adding the percentages to .
determine whether they exceed 100.

There often are difficulties in - :
determining the primary industry ofa
concern without adding a further
requirement of having to determine
between external- and internal-
operating affiliates.

Furthermore, it is inconsistent with
the size regulatlons, in general, which
determine size based on all the affiliated
entities regardless of their mdustry and
organizational structure; and that, in the
absence of easy transfer of capitdl . ~
between affiliates, undercapitalization
and/or failure of legitimate small
business may result.

Alternatives to the pecentage formula’
that are currently being considered by
the SBA include: . -

1..If a concern, mcludmg its afﬁhates,
if any, is engaged in more than one
industry with different size standards,
the applicable size standard shall be

that of its primary engaged industry. The .

test of whether the concern meets the
size standard shall be calculated by

applying the same-standard (whether
employees or receipts) to both the-.
concern and its affiliates. Thus, if the
size standard of the primary engaged
industry is 250 employees. the sum of
employees in both the primary concern
and its affiliates must not exceed 250
persons, and other factors such as
primary industry of affiliates or
revenues. would be considered
irrelevant. -

In determining which of the industries °

is the primary industry, consideration is
given to these criteria among others:
Distribution among such. industries of
receipts, employment, and costs of doing
business. This method is relieved of the
extemal/ intérnal determination.

2. A'firm is small if it (mcludmgxts
affiliates) does not exceed the size -
‘standard relevant to the primary activity
of the industry of the ﬁrm applying for

‘the loan.
3. Continue to use the percentage

- formula, but raise the standard—e.g.,

from 100 to 150 percent.

<. 4. Apply a.combination-of methods to
the size standards question.-For
example, a-two-tiered formula that
‘employs the primarily engaged criterion
(alternative 1) as well as an additional
requirement that it and each affiliate not
exceed its own size standard.

_These alternatives are by no means
exclusive. SBA would appreciate and
will take into considerationall
comments when making its proposed
rulemaking. .

Dated: April 18, 1979
A.Vemon Wcaver,
Administrator. | N
[FR Doc. 79-12496 Filed 4-20-79; 8:45 am}
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Admmlstration

[14 CFR Part 71]

Transition Area; Proposed Alteration:
McAlester, Okla, .

AGENCY: Federal Aviation
Adm1mstratlon (FAA), DOT.

ACTION: Notlce of Proposed Rule
Making.

SUMMARY: The nature of the action -
being taken.is to propose alteration of a
transition area at McAlester, Okla. The
intended effect of the proposed action is
to provide additional controlled
airspace for alrcraft executing a new
instrument approach procedure to the
McAlester Municipal Airport. The
circumstance which created the need for
the action is the establishment of a

partial instrument landing system (ILSP)
and a nondirectional radio beacon
(NDB) to Runway 01, In addition, higher
performance aircraft are utilizing the
airport requiring additional controlled
airspace for their protection.

DATES: Comments must be recmved on
or before May 23, 1979.

. ADDRESSES: Send comments on the

proposal to: Chief, Airspace and
Procedures Branch, Air Traffic Division,
Southwest Region, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth; Texas 76101.

The official docket may be examined
. at the following location: Airspace
" Docket No. 79-ASW-10, Office of the
Regional Counsel, Southwest Reglon,
Federal Aviation Administrution, 4400
Blue Mound Road, Fort Worth, Texas.

An information docket may be
examined at the Office of the Chief, |
Airspace and Procedures Branch, Air
Traffic Division.

FOR FURTHER INFORMATION, CONTRACT‘
Kenneth L. Stephenson, Airspace and
Procedures Branch, ASW-=535, Air
Traffic Division, Southwest Reglon,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone (817) 624-4911, extension 302

SUPPLEMENTARY INFORMATION: Subpart
G 71.181 (44 FR 442) of FAR Part 71
contains the description of transition
areas designated to provide controlled
airspace for the benefit of aircraft
conducting IFR activity. Alteration of

- the transition area at McAlegter, Okla.,
will necessitate an amendmenl to this

- subpart.

‘Comments Invited

Interested persons may submit such
written data, views, or arguments us
they may desire. Communications
shoiild be submitted in triplicate to
Chief, Airspace and Procedures Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101, All
communications received-on or before
May 23, 1979, will be considered before
action is taken on the proposed
amendment. No public hearing is
contemplated at this time, but -
arrangements for informal conferences
with Federal Avidtion Administration
officials may be made by contracting the
Chief, Airspace and Procedures Branch.
Any data, views or arguments prosented
during such conferences must also be
submitted in writing in accordance with
" this notice in order to become part of the
record for consideration. The proposal
contained in this notice may be changed
in the light of comments received. Al
comments submitted will be available,
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both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any perSon may obtain a copy of this
nhotice of proposed rule making (NPRM])
by submitting a request to the Chief,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region, .
.Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101, or by
calling (817) 6244911, extension 302.
Communications must identify the
‘notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should contact the
office listed above.

The Proposal

The FAA is considering an
amendment to Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) to alter the transition area
at McAlester, Okla. The FAA believes
this action will enhance IFR operations
at the McAlester Municipal Airport by
providing additional controlled airspace
for aircraff executing proposed
instrument approach procedures using
the proposed ILSP and NDB to Runway

- 01. Subpart G of Part 71 was republished
in the Federal Register on January 2,
1979 (44 FR 442).

The Proposed Amendment

Accordingly; pursuant to the authority
delegated to me, the FAA proposes to
amend 71.181 or Part 71 of the Federal
Aviation Regulations (14 CFR Part 71] as
republished (44 FR 422) by altering the
McAlester, Okla., transition area to read
as follows:

McAlester, Okla.

That airspace extending upward from 700:
feet above the surface within'an 8.5-mile
radius of the McAlester Municipal Airport
(latitude 34°53'05" N., longitude 95°46'55" W.).
(Sec. 307(a) Federal Aviation Act of 1958 (49
U.S.C. 1348(a); and Sec. 6{c), Department of
Transportation Act (49 U.S.C. 1655(c)).)

Note:-—The FAA has determined that this
document involves a regulation which is not.
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements

- for which frequent and routine amendments
are necessary to keep them operationally -
- eurrent and promote safe flight operations,.
the anticipated.impact is'so minimal that this
action does not warrant preparation of a
regulatory evaluation. :

Issued in Fort Worth, Texas, on April 10,
1979.
Henry N. Stewast,
Acting Director, Southwest Regioa,
[Alrspace Docket No. T8-ASW-10]
[FR Doc. 79-12577 Filed $-20-7x 84S am]
BILLING CODE 4910-13-M

[14 CFR Parts 71 and 73]

Establishment of Temporary
Restricted Areas and Alteration of
Continental Control Area

AGENCY: Federal Aviation .
Administration {FAA), DOT.
AcTioN: Notice of proposed rulemaking.

suMMARY: This notice proposes o
establish temporary joint use restricted
areas in the Yakima, Wash,, area to
contain a military joint readiness
exercise called Brave Shield 20. This
proposed action would provide for the
safe and efficient use of the navigable
airspace by prohibiting unauthaorized
flight operations of nonparticipating
aircraft within the temporary restricted
area during the hours this area is
activated August 16 through August 23,
1979.

DATES: Comments must be received on
or before May 23, 1979,

ADDRESSES: Send comments on the
proposal in ftriplicate to: Director, FAA
Northwest Region, Attention: Chief, Air
Traffic Division, Docket No. 73-NW-2,
Federal Aviation Administration, FAA
Building, Boeing Field, Seattle, Wash.
98108.

The official docket may be examined
at the following location: FAA Office of
the Chief Counsel, Rules Docket (AGC~
24), Room 916, 800 Independence
Avenue, SW., Washington, D.C. 20591.

An informal docket may be examined
at the office of the Regional Air Traffic
Division. ’

FOR FURTHER INFORMATION CONTACT:
Mr. Lewis W. Still, Airspace Regulations
Branch (ATT-230), Airspace and Air
Traffic Rules Division, Air Traffic
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D. C. 20591;
telephone: (202) 426-8525.

SUPPLEMENTARY INFORMATION:

\ Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
number and be submitted in triplicate to
the Director, Northwest Region,
Attention: Chief, Air Traffic Division,

Federal Aviation Administration, FAA
Building, Boeing Field, Seattle, Wash.
98108. All communications received on
or before May 23, 1979, will be
considered before action is taken on the
proposed amendment. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available,
both before and after the clasing date
for comments, in the Rules Dacket for
examinatin by interested persons.

Availability of NPRM

Any person may obtain a copy of this
nolice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, SW.,
Washington, D.C. 20591, or by calling
(202) 426-8058. Communications must
identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also.request a capy of
Advisory Circular No. 11-2 which
describes the application procedures.

The Proposal -

The FAA is considering amendments
to Subpart B of Part 73 and Subpart D of
Part 71 of the Federal Aviation
Regulations (14 CFR Parts 73 and 71}
that would designate temporary .
restricted areas identified as R-6714A,
R-6714B, R-6714C, R-6714D, R-6714E,
R-8714F, R-6714G, and R-6714H in the
Fort Lewis/Yakima, Wash., area to
contain a military joint service exercise
known as Brave Shield 20: Since these -
restricted areas would penetrate the
Continental Control Area, they would be
added to Subpart D of Part 71 ta pravide
controlled airspace for the duration of
their designation. Participating atrcraft
will be conducting close air support, air
defense, tactical airlift, unconventional
warfare missions and aerial delivery of
personnel and supplies.
Accomplishment of these missions will
require maneuvering through a wide
range of altitudes and airspeeds. The
majority of air activity will be-within the
Yakima Firing Center Reservation
permanently designated as R-6714A/Bf
C/D. Approximately 240 aircraft (fixed/
rotary) are expected to participate.

The restricted areas would be
designated as joint use and IFR/VFR
operations within the areas may be
authorized by the controlling agency.
when not in use by the using agency.
The controlling agency for the proposed
restricted areas would be the FAA, -
Seattle Air Route Traffic Contral Center
(ARTCC), Seattle, Wash. In addition, a
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Tactical Air Control System (TACS) will *

‘be established to provide procedures to _
accommodate to the maximum extent
possible, civil aviation interests so as
not to cause undue hardship.
Participating aircraft will be controlled
by TACS to provide adequate clearance
from nonparticipating aircraft. Lines of
communication will be installed with -
appropriate FAA facilities to coordinate
movement of nonparticipating air traffic_
through the areas when exercise activity
permits. In addition, local business
phone numbers (reverse charge)} will be
established and published for
coordination of nonparticipating
aircraft. Vantage, Wash., municipal

-airport will be given relief from the
exercise by excluding from the -
temporary restricted area that airport at

.and below 2,200 feet MSL within 1%

mile radius of the airport. In addition, an .

access corridor would be established
extending northbound from Vantage

Airport, conforming to boundaries of the

Columbia River to the northern -
boundary of the exercise airspace.

For compliance with the National
Environmental Protection Act (NEPA),
Headquarters Tactical Air Command
will act as lead agency. Comments on .
environmental aspects relating to the
proposed temporary restricted airspace
should be addressed to Headquarters
Tactical Air Command/DOXXE, -
Langley AFB, Va. 23365, Attention:
Major Jim Fauske; telephone: (804) 764—
4719/3934 or AUTOVON 432—4719/3934

The Proposed Amendment

Accordmgly, pursuant to the authority
- delegated to me, the Federal Aviation
Administration proposes to amend Parts
71 and 73 of the Federal Aviation

Regulations (14 CFR Parts 71 and 73) as ~

republished (44 FR' 344 and 716) as
follows:

Under §71.151 (44 FR 344) the
following temporary restricted areas are
added for the duration of their time of
designation from 0001 local time August
16, 1979, to 2359 local tinie August 23,
1979,

4
R-6714C Brave Shield 20, Wash.
R-8714F Brave Shield 20, Wash.
R-6714G Brave Shield 20, Wash.
R-6714H Brave Shield 20, Wash.

Under § 73.67 (44 FR 716) the
following temporary restricted areas are
added:

R-6714E Brave Shield 20, Wash.,
Boundaries. Beginning at Lat. 46°37'00"N,

Long. 120°20'00"W.; to Lat. 46°39'00"N.,

Long. 120°29'00”W,; to Lat. 46°45'00"N., -

Long. 120°38'00"W.; to Lat. 46°56'00”N.,

Long. 120°31'00"W.; to Lat. 46°59°00"N.,

Long. 119°57°00"W.; to Lat. 46°54'30"N.,

-

Long. 120°15°00""W.; along the western
boundary of R~6714A to-point of beginning.
Designated altitudes. 200 feet AGL up to and
including 6,000 feet MSL.
Time of designation. Continuous, 06001 August
16 to 2359, local time, August 23, 1979.
Controllirig agency. Federal Aviation
Administration, Seattle ARTC Center.
Using agency. U.S. Air Force Tactical Air
Command/USAF Readiness Command
TAC/USAFRED), Langley Air Force Base,
Va. 23665.

R-6714F Brave Shield 20, Wash.

Boundaries. Beginning at Lat. 46°59'00"N.,,

. Long. 118°57'00"W.; to Lat. 46°58'00"N.,
Long. 119°19'00“W.; to Lat. 46°52'00"N.,
Long. 119°15'00"”W.; to Lat. 46°49°00"N.,
Long. 119°15'00"W.; to point of beginning.

Designated altitudes. 15, 000 feet MSL up to
and including FL 200.

Time of designation. Continuous, 0001 August
16 to 2359, local time, August 23, 1979.

Controlling agency. Federal Aviation
Administration, Seattle ARTC Center.

Using agency. U.S. Air Force Tactical Air
Command/USAF Readiness Command
(TAC/USAFRED), Langley Air Force Base,
Va. 23685.

R-8714G Brave Shield 20, Wash.

Boundaries. Beginning at Lat. 46°54'30"N.,,
Long. 120°15'00"W.; to Lat. 46°59'00"N.,
Long.119°57°00”W.; to Lat. 46°49'00"N.,
Long. 119°15'00“W.; to Lat. 46°46'00"N.,
Long.-119°15'00"W.; to Lat. 46°46'00"'N.,
Long. 119°03'00"W.; to Lat. 46°40'00”N.,
Long. 119°57°00"W.; to Lat. 46°39'00"N.,
Long. 119°22'00"W.; to Lat. 48°27'00" N,
Long. 119°41°00"W.; to Lat. 46°33'00"N.,
Long. 120°09°00""W.; thence along the

southern boundaries of R-6714C/B and the

eastern boundaries of R-6714B/A to the
point of the beginning, but excluding the
airspace at and below 2,200 feet MSL
within a 1% NM radius of Vantage, Wash.,
Airport, and within a corridor extending
northward from the airport and conforming
to the boundaries of the Columbia River.

Designated altitudes. 200 feet AGL - up to and
including FL 200.

Time of desxgnatlon Contmous, 0001 August
16 to 2359, local time, August 23, 1979,

Controlling agency. Federal Aviation -
Administration, Seattle ARTC Center. -

Using agency. U.S. Air Force Tactical Air
Command/USAF Readiness Command
[TAC/USAFRED), Langley Air Force Base,
Va. 23665. - .

R-6714H Brave theld 20, Wash.

Boundaries. Beginning at Lat. 46°27'00"N.,
Long. 119°41°'00”"W.; to Lat. 46°39°00"N.,
Long: 119°22'00"W.; to Lat. 46°40°00”N.,
Long. 118°57°00"W.; to Lat. 46°20'00”N.,
Long. 119°15'00"W.; to point of beginning.

:Desxgnated altitudes. 15,000 feet MSL up to

and including FL 200.
Time of designation. Continuous, 6001 August
16 to 2359, local time, August 23, 1979.
Controlling agency. Federal Aviation
Administration, Seattle ARTC Center.

_ Using agency. U.S. Air Force Tactical Air

Command/USAF Readiness Command
[TAC/USAFRED], Langley Air Force Base,
Va. 23865. °

Yo~

{Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); scc.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.65.)

Note.— The FAA has determined tha! thig
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this

. action does not warrant preparation of a

regulatory evaluation and a comment period
of less than 45 days is appropriate.

Issued in Washington, D.C., on April 16,
1979.
william E. Broadwnlcr.
Chief, Airspace and Air Traffic Rulos Divislon.
[Alrspace Dockot No. 79-NW-2)
[FR Doc. 78-12483 Filed 4~20-79; 8:45 am] B
BILLING CODE 4910-13-M }

[14 CFR Part 73]

'

Proposed Temporary Deslgnailon and
Alteration of Restricted Areas

AGENCY: Federal Aviation i
Adnmiinistration (FAA), DOT: -

ACTION: Notice of proposed rulemaking,

summARyY: This notice proposes to
designate a temporary restricted areu in
the vicinity of Fort Lewis, Wash., and
alter the Fort Lewis restricted areas R«
67034, B, C, and D temporarily by
changing their upper limits to include
9,000 feet MSL to contain a major
military exercise (Brave Shield 20). This
proposed action would provide for the
safe and efficient use of the navigable
airspace by prohibiting unauthorized
flight operations of nonparticipating
aircraft within the joint use restricted
airspace during the proposed time the
areas are in use from August 16 to

_ August 23 inclusive. ’

DATES: Comments must be received on
or before May 23, 1979.

ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA
Northwest Region, Attention: Chief, Air
Traffic Division, Docket No. 79~-NW-3,

- Federal Aviation Administration, FAA

Building, Boeing Field, Seattle, Wash,
98108.

The official docket may be examined
at the following location: FAA Office of
the Chief Counsel, Rules Docket (AGC~
24), Room 918, 800 Independence '
Avenue, SW., Washington, D.C. 20591.

An informal docket may be' examined
+ at the office of the Regional Air Traffic

Division.
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FOR FURTHER INFORMATION CONTACT:
Mr. Everett L. McKisson, Airspace
Regulations Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202} 426-3715.

SUPPLEMENTARY INFORMATION:
Comments Invited- _ -

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communicatiéns
should identify the airspace docket
number and be submitted in triplicate to
the Director, Northwest Region,
Atttention: Chief, Air Traffic Division,
Federal Aviation Admiristration, FAA
Building, Boeing Field, Seattle, Wash.
98108. All communications received on
or before May 23, 1979, will be
considered before action is taken on the
proposed amendment. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons.

Availability of NPRM

‘Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, SW.,
Washington, D.C. 20591, or by calling
(202) 426-8058. Communications must
identify the docket number of this
NPRM. Persous interested in being
placed on a mailing list for future
NPRMs should also request a capy of
Advisory Circular No. 11-2 which
describes the application procedures.

The Proposal

The FAA is considering-an
amendment to § 73.67 of Part 73 of the:
Federal Aviation Regulations {14 CFR
Part 73) to designate a temporary
restricted area identified as R-6703E
and to alter the upper limits of R-6703A,
R-6703B, R-6703C, and R-6703D, during
the time required for a military exercise,
(Brave Shield 20). Temporary restricted
area R-6703E, would include the
_ airspace that is presently known as
Military Operations Area (MOA)
Rainier 1, Rainier 2 and Rainier 3. The
upper limits of R-6703A, B, Cand D
would return to their present position
after the exercise. -

_Brave Shield 20 is a coordinated
United States Readiness Command

(USREDCOM) sponsored joint readiness
exercise scheduled {o be conducted in
the Yakima Firing Center/Fort Lewis,
Washington, area, 11-29 August 1979.
Participating aircraft will be conducting
close air support, air defense, tactical
airlift, unconventional warfare missions
and aerial delivery of personnel/
supplies. Accomplishment of these .
missions will require maneuvering

" through a wide range of altitudes and

airspeeds. The air activily at Fort Lewis

will be within the boundaries of the joint

use temporary restricted airspace.
Scheduling of aircraft into the Fort

" Lewis temporary restricted airspace will

be the responsibility of Tactical Air
Control Center at Fort Lewis, Control of
aircraft within the Fort Lewis temporary
restricted airspace will be accomplished
by the McChord Radar Approach
Control. Approximately 240 aircraft will
participate in the exercise.

Lines of communications will be
installed with appropriate FAA facilities
in order to coordinate movement of non-
exercise air traffic through the exercise
area when activity permits. In addition,
local business phone numbers (reverse
charge) will be established and
published for coordination of non-
exercise air traffic. In the description of
R-6703E, the airspace below 2,000 feet
above ground would be excluded within
one nautical mile (NM) of the center of
the town of Yelm and % NM of the
center of Roy. The airspace below 1,000
feet above the ground would be
excluded within % NM of the center of
the towns of Nisqually and Rainier. The
airspace below 1,000 feet above ground
would be excluded within %2 NM of the
center of the Flying Carpet Airport and
within one NM of the center of Western
Airpark.

Headquarters Tactical Air Command
has provided Certification that the
requirements of NEPA have been met,

_and will serve as lead agency for

purposes of compliance with NEPA for
this airspace proposal. Comments on
environmental aspects relating to the
proposed Temporary Restricted
Airspace and/or USAF air activities to
be conducted within the exercise
airspace should be addressed to:
Headgquarters Tactical Air Command/
DOXXE, Langley AFB, Va. 23365,
Attention: Major Jim Fauske, telephone:
(804) 764-4719/3934.

The Propbsed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration purposes to amend
§ 73.67 of Part 73 of the Féderal Aviation
Regulations (14 CFR Part 73) as
republished (44 FR 716} as follows:

1. In R-6703 Subarea A, under
Designated altitudes, “‘except from 0001
PDT August 16 to 0001 PDT August 24,
1979, during which time it is surface to
9,000 feet MSL.” is added.

2. In R-6703 Subarea B, under
Designated altitudes, “except from 0001
PDT August 16 to 0001 PDT August 24,
1979, during which time it is surface to
9,000 feet MSL."” is added.

3. In R-6703 Subarea C, under
Designated altitudes, “except from 0001
PDT August 16 to 0001 PDT August 24,
1979, during which time it is surface to
9,000 feet MSL.” is added.

4. In R-6703 Subarea D, under
Designated altitudes, “except from 0001
PDT August 16 to 0001 PDT August 24,
1978, during which time it is surface to
9,000 feet MSL.” is added.

5. In R-6703 Subarea E is added as
follows: -

Boundaries. Beginning at Lat. 47°04'35” N.,
Long. 122°41°05" W.; to Lat. 47°04'21” N.,
Long. 122°42'15" W.; to Lat. 46°59'47° N,
Long. 122°47°00” W.; to Lat. 46°54'23" N.,
Long. 122°47°07" W.; to Lat. 46°52'50” N.,
Long. 122°44°07" W.; to Lat. 48°52'50” N.,
Long. 122°42°05" W.; to Lat. 46°54'11” N.,
Long. 122°39°12" W.; to Lat. 46°54'50” N.,
Long. 122'35'26” W.; to Lat. 46°56'07” N..
Long. 122°34"11” W.; to Lat. 46°56'33” N.,
Long. 122°33'09" W.; to Lat. 46°5943” N.,
Long. 122°32'32" W.; to Lat. 47°01°00”" N.,
Long. 122°31'37" W.; to Lat. 47°0148” N.,
Long. 122'31°36" W.; to Lat. 47°03'38" N..
Long. 122735'36" W.; to Lat. 47°04’42" N,
Long. 122°38°15” W.; to points of beginning.
Excluding the airspace 2,000 feet AGL and
below within a 1NM radius of the center of
the town of Yelm (Lat. 46°56°30” N., Long
122°36'20” W.} and within a % NM radius
of the center of the tawn of Roy, (Lat.
47°05'00"" N., Long 122°32'30” W.); the
airspace 1,000 feet AGL and below within a

- ¥% NMradius of the center of the townof
Nisqually, (Lat. 47°03'40”" N., Long
122°41°508" \V.) and within a % NM radius
of the center of the town of Rainier, (Lat.
46'53'10” N., Long 122°41°05” W.) and
within a 1NM radius of the center of the
Western Airspark Airport, (Lat. 46°55°29"
N., Long 122°33'02” W.) and within a %2 NM
radius of the center of the Flying Carpet
Airport, (Lat. 46°57'55” N., Long 122°47°45"
w.

Designated altitudes. 500 feet AGL to an
including 9,000 feet MSL.

Time of designation. From 0001 PDT August
16 to 0001 PDT August 24, 1679.

Controlling agency. Federal Aviation
Administration, McChord Approach
Control.

Using agency. U.S. Air Force Tactical/
Readiness Command, Langley AFB, Va.

(Secs. 307(a) and 313(a), Federal Aviation Act

o0f 1858 (49 U.S.C. 1348(a) and 1354(a)}; sec.

6(c), Department of Transportation Act (49

U.S.C. 1855(c)); and 14 CFR 11.65} ’

Note.—The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
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Order 12044, as‘implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February.26, 1979). Since-this
regulatory action involves an established
body of technical requirements for which .
frequent and routine amendments are
necessary to keep them operationally current,
and promote safe flight operations,‘the
anticipated impact is so'minimal that this
action does not warrant preparation-ofa
regulatory evaluation and a comment period
of less than-45 days is appropriate.
‘Issued in'Washington, D.C. on April 16,

1879.

Wiltiam E. Broadwater,

Chief, Airspace and Air Traffic Rules Division.

|Airspace Docket No. 78-NW-=3}

{FR Doc. 7912464 Filed 4-20°78;8:45 am)
BILLING CODE 4910-13-M

Materials Transportation'Bureau
[49 CFR Par¢ 171]

Matter'lncorporated by Reference

AGENCV::Materials Transportation - -
Burean:(MTB}, Research and Special
Programs Administration, DOT.

acTioN: Notice of proposed rulemaking.

summMARY: The purpose of this notice of~
proposed rulemakKing is.to.propose an
update-of.the reference in-49.CFR
171.7{d)(1) -to the ASME Boiler and
Pressure Vessel Code in order to .
recognizethe 1977 edition of the ASME
Code and the-addenda thenetoithrough
Deceniber 31, 1978.

DATES: Comments must be received on
or before May.23,1979.

ADDRESS: Send comments to: Dockets
Brandh, Materials Transportation
Bureau,U.S.'Department of
Transportation, Washington, D.C.-20590.
It is requested that five copies be
submitted.

FOR FURTHER INFORMATION CONTACT:
Delmer F.Billings, Office of Hazardous
Materials Regulation, Materials
Transportation*Bureau, Research and
Special Programs.Administration, 2100
Second Streéet, SW., Washington, D C.
20590,,(202) .755-4902.

SUPPLEMENTARY INFORMATION: The
.Gompressed’Gas Association, Inc.,
(CGA), has submitted a petition‘to
update'the ASME code reference in
§ 171.7{d). The‘CGA requested that the
reference be.updated through December
31,1978. After review, the MTB has
concluded that thelatest.code and
addenda thereto may be referenced in -
§ 171.7(d) with the exception-of -~
paragraph UW-11(a)(7). This paragraph
substitutes ultrasonic testing of welds
forX-ray testing. It.is the MTB’s-opinion
that ultrasonic: testmg should:not be

.'§171.7(d)(1) wouldbe revised to read as

_December:31,71978, exceptparagraph

specifically identified proposed rule(s)-
pursuant to such requests.

FOR FURTHER INFORMATION CONTACT!
Burton Bloomberg, Director, Office of .
Regulations, Office of General Counsel
451 Seventh Street, SW., Washington, .
D.C. 20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuunce of this
Notice, the Secretary-is forwarding to
the Chairman of both the Senate
‘Banking, Housing and Urban Affairs
‘Committee and the House Banking,
Finance and Urban Affdirs Committee
the rulemaking document described
below: | ~

PART 570.302—COMMUNITY
DEVELOPMENT BLOCK GRANTS—
PROGRAM BENEFIT REQUIREMENTS

This interim rule revises how the
Department will review Community
Development Block Grant applications
for program benefit to low .and moderate
income persons to comply with the |
Housing.and Community Development
Amendments of 1978,

(Section 7(0}-of‘the Department of HUD Act

referenced-since this test method and
procedure must.be‘further analyzed-and
evaluated brefore:being incorporated as
part of the reference.

In-consideration of the foregoing, Tlile
49, Code of Federal Regulations,

follows:

§ 171.7 Matterincorporated by reference.

(d)’* * %

(1) ASME.Code means section VIII
{DivisionT)-and'IX-of the 1977 edftion of
the “American‘Society:of Mechanical
‘Engineers’Boiler and Pressure Vessel
Code,” and addenda thereto through

UW-T11(a){7) of the.code doesmot apply.
* N L A % * :
Authority: (49 U.S:C. 1803, 1804,1808; 49
-CFR 1.53; 49 CFR Part 1,'App. A and
paragraph (a)(4)-of App..A to Part-106).
Note.—The . Materials Transportation
Bureau has determined that this document
does not contain a major ptoposal requiring
‘the preparation of an'Economic Tmpact
‘Statement under’Executive Order 11821 and
‘DOT implementing" procedures (43 FR 9583).
A regulatory evaluation is.available in-the

A

public docKet. 42 U.S.C. 3535 7(0), Section 324 of the
Issued in Washmgton.D :C. on-April 13, mesxi?ifn{;‘tis%?%g;) )e velapment ’

1979. ' A

Alan L Roberts, Issued at Washington, D.C., April 10,1079,

Associate Di Tor'He Materials Regulation Ma-  ptricia Roberts Harrds,

“terials Transportation Burecu.

{Docket No. HM-22Natice No. 79-5

{FR Doc. 79-12462 Filed 4-20-79; 8:45 am]
BILLING CODE 4910-60-M

Secretary. Department of Housing and Uthan Uevelopntent
e .
{Docket No. R-79-855)
-7 [FR Doc. 78-12440 Filed 4-20-79; 045 am] 4
BILLING CODE 4210-01-M

T

Office of the Assistant Secretary for’
Housing— Federal Housing
Commissioner

«Office.of Assistant.Secretary for .
Community Planning and Development [24 CFR Parts 880, 881, 883]

[24 CFR Part.570]

DEPARTMENT OF HOUSING AND
‘URBAN DEVELOPMENT

- Security Deposit:Provisions

Community Development Block Correction

'Grants, -Program 'Benefit Requirements

AGENCY: Housing and:Urban
-Development/Office of Assistant
Secretary for‘Community Planning and
Development.

ACTION: Notice ofTransmittal.

In FR Doc, 79-8060 appearing on puge
18249 in the issue for Tuesday, March
27, 1979, ‘the date for the closing of the
comment period given as “June 25, 1979"
should have been “Muy 29, 1979,

[Docket No. R-76-626)]
‘BILLING "CODE 1505-04-#

SUMMARY: Under.recently-enacted
legislation theiChairman.of the House
‘Committee on Banking, Finance and
Urban Affairs and the.Senate
Committee on Banking, Housing and
Urban Affairs have requested the .
‘Secretary of Housing arid Urban’
Developmentto:providetheir
Committees with.certain rules at least 15
days of continuous session prior to
publicationiin the ‘Federal Register. This
Notice ‘advises-of the transmittal of

DEPARTMENT OF THE TREASURY
Internal Revenue Service
[26:CFR.Part 1]

Investmentin-U.S. Proi:erty by
Controlled Foreign Corporations

AGENCY: Internal Revenue Service,
Treasury.
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" ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
exceptions to the definition of United
States property under section 956 (b)(2)
of the Internal Revenue Code of 1954.
Changes in the applicable tax law were
made by the Tax Reform Act of 1976.
This document also contains proposed
regulations under section 956 (c) which
affect the computation of the investment
of earnings in United States property by
controlled foreign corporations. The
regulations would provide the public
with the guidance needed to comply
with the Tax Reform Act of 1976 as well
as guidance with respect to the
clarification of existing regulations. The
proposed amendments affect controlled
corporations making certain investments
in United States property and their
United States shareholders.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by June 22, 1979. The
amendments are proposed, to be
effective generally for taxable years of a
foreign corporation beginning after
December 31, 1975, and for taxable
years of a United States shareholder
within which or with which the taxable
years of the controlled foreign
corporation end.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-227-76), Washington, D.C..20224
FOR FURTHER INFORMATION CONTACT:
Donald K. Duffy of the Legislation and .
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention: CC:LR:T, 202-566—
3289, not a toll-free call:
SUPRLEMENTARY INFORMATION:

" Background

This document contains proposed‘
amendments to the Income Tax
‘Regulations (26 CFR Part 1) under

- sections 956 and 958 of the Internal

Revenue Code of 1954. Cértain
amendments under sections 956(a),
{b){2), and 958 are proposed to conform
the regulations to amendments made to
the Code by section 1021 of the Tax
Reform Act of 1976 (90 Stat. 1618). Other
amendments to the regulations are
intended to clarify existing regulations.
The amendments under section 956(c)
extend the circumstances under which a
foreign corporation will be considered to
have made a pledge or guarantee with
respect to an obligation of a U.S. person.
The proposed regulations are to be
issued under the authority contained in
sections 956{c) and 7805 of the Internal

-

Revenue Code of 1954 (76 Stat. 1017; 26
U.S.C. 956 (c) and 68A Stat. 917; 26
U.S.C. 7805).

Discussion

A United States shareholder of a
controlled foreign corporation is
required, under certain circumstances,
to include in its gross income its pro rata
share of the controlled foreign
corporation’s increase in earninings
invested in United States property.
Section 956(b)(1) defines the term
“United States property.” Section
956(b)(2) provides for exceptions to that
definition. Section 1021(a) of the Tax
Reform Act of 1976 added two
exceptions to the definition of United
States property. These exceptions are
contained in section 956(b)(2) (F) and
(G) of the Internal Revenue Code of
1954. The amendments to paragraph (b)
of § 1.956-2 conform the regulations to
these changes.

Proposed § 1.956-2 (b)(1){viii)
provides that stock and obligations of a
domestic corporation held or acquired
by a foreign corporation in taxable
years beginning after December 31, 1975,
do not constitute United States property.
However, this exception does not apply
if the domestic corporation is either a
United States shareholder of the
controlled foreign corporation making
the investment or a corporation 25
percent or more of whose total
combined voting power is owned or
considered as owned by United States
shareholders of the controlled foreign
corporation makingthe investment. The
constructive ownership rules under
section 958(b) apply for purposes of
determining whether a person is a
United States shareholder of a
controlled foreign corporation.

Proposed § 1.956-2(b)(1)(ix) provides
that movable drilling rigs or barges and
other types of movable property when

‘used on the Continental Shelf of the

United States in the development and
exploitation of our natural resources
from or under ocean waters do not
constitute United States property.
Proposed § 1.956-1(b)(2) is added to
provide that the aggregate amount of
United States property held by a
controlled foreign corporation at the end
of its taxable years beginning after
December 31, 1975, includes only United
States property as defined for taxable
years beginning after that date,
regardless of the time when the foreign
corporation acquired the property.
Further, the aggregate amount of United
States property held at the close of a
controlled foreign corporation's taxable
year immediately preceding the taxable
year which begins after December 31,

1975, similarly includes only United
States property as defined for taxable
years beginning after that date.
Paragraph (b)(2) applies only for
purposes of computing the dividend
limitation under § 1.956-1(b)(1) when
determining a controlled foreign
corporation’s increase in earnings
invested in United States property for its
taxable years beginning after December
31, 1975.

Proposed § 1.958-2(a) amends the
regulations to provide for the
application of the constructive
ownership rules under section 958(b} for
purposes of determining whether 25
percent or more of the total combined
voting power of a domestic corporation
is considered as owned by United States
shareholders of a controlled foreign
corporation. However, paragraphs (b)(3)
and (d)(2) of proposed § 1.958-2 amend
the regulations to provide that section
958(b) (1) and (4) do not apply for this
purpose. The effect of this is to allow
stock owned by a nonresident alien or a
foreign corporation to be attributed to
United States persons in certain
situations.

Proposed § 1.956-2(c)(2) is added to
amplify and clarify the treatment of
pledges and guarantees under existing
regulations and generally provides that
indirect pledges or guarantees may be
included in a controlled foreign
corporation’s aggregate investment in
U.S. property. The amendment is
proposed to be effective for taxable
years of the corporation ending affer [30
days after the date final regulations are
published as a Treasury decision in the
Federal Register].

Proposed § 1/956-2(c){3) also
amplifies the treatment of pledges and
guarantees and provides that a
controlled foreign corporation will be
considered a pledgor or guarantor of the
obligation of a U.S. person if the
corporation facilitates a loan to, or
borrowing by, that person.

Other changes in the regulations are
of a technical or conforming nature.

Comments and Requests for a Public ~
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies] to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.
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Drafting!Information

The pmnmpal;auﬂlor of ihese .
proposed regilations is Donald K. Duffy
of the Legislation.and Regulations
Division.of the Office of Chief Counsel, .
Internal Revenue.Service. However,

_personnel from.other offices of the
‘Internal Revenue Service rand"xrreasury
Departmentiparficipated in developing _
‘the regulations, both on matters.of
substance and style,

Proposed amendments to the
regulations

The proposed amendments to 26 CFR
"Part 1 are as‘follows:

Paragraph 1. Sectlon 1.956 is de’leted

'§4.956 {[Deléeted]. .

Par. 2. Paragraph'(b) of § 1:958-1is
amended by redesignating ’
subparagra Phs {b) (2) and.(3)as
subparagraph (3) and:(4), respectively,
and by-addingmew-subparagraph:(2)‘to
read as setout below: .

§4.956-1 Shareholder's proratashareof -
a.controlled.foreign corporation’s-increase

in earnings. invested.in. United States
property
> * * * i
(b) Amount:ofd-cpntro]]ed foreign
cofporation’s.investment of .earnings in
United States.property. * * *

(2) Aggregate amount of-United States -

property. Forpurposes of paragraph
(b)(1) of this section, the aggregate
amount of United.States property held
by a controlled foreign corporation at
the close of—

(i) Its taxable years beginning after - °

December 31, 1975, -and N
(if) Its last taxable year begmnmg
before January 1, 19786, .

includes-only that amount which would
have constituted.an investment in .
United States.property computed as if .
that corporatxon.had acquired (within.
the meaning of paragraph{d)(1) of

§ 1,956-2) theproperty after December
31, 1975. The rules of this subparagraph
apply, only for purposes of determining
an increase 'in earnings invested in -
United States property Tor any taxable
year of acontrolled foreign corporation
beginning after December. 31, 1975. See
paragraph [c)[l) of .thissection.

Par. 3. Sectlon.‘l 956-2 is amended as
follows:

1. Paragraph(b)(1) is: -amended: by
redesignating subdivision {viii} as
subdivision{x) and by adding
subdivisions-(viii) and (ix):as set forth
below.

2. Paragraph:(c).is amended as
follows: | :
a. Subparagraph (1) is.amended by

deleting “‘subparagraph (2)" fromthe

ffirst sentence. am’llby msertmg in lieu
thereof “subparagraph:(4)”,.and by

. deleting the last sentence and the

examples.

b..Subparagraph (2) is redesignated as

° subparagraph:{4) andinew

subparagraphs-(2), 5[3) ~and (5).are added

toTead-as'set Torth’below.
3. 'Baragraphl[d)(‘l](x] iis revised by

deleting “of paragraph{a)” from the first

sentence, and'by revisingparagraph
(d)(1){i)() to Tead:as setforth’below.

4, Paragraph{d)(2)is revised by -
deleting*of paragraphs{a}(1)(iii) and
{b) (1)(v')"’fz:omithe ‘first seritence.

§ 1.956~2 .Definitionof Umted States

property i
* * * ke
i(b) Exceptlans—-(l) Excluded
property -
-* 3 -* %

(viii) For taxableyears of-a"’fo?eign

corporation beginning after Decefnber
31, 1975, thewvofing orinonvoting:stock or

-obligations of an unrelated:domestic
corporation..For purposes.of this
subdivision,:an-unrelated domestic
carporationds a:.domestic.corporation
'‘which ismeither a‘United'States
shareholder:(as :defined in:section
951(b)) of -acontrolied foreign

corporation making the investment, nor

a corporation 25,percent-or:more of
whose total combmedvotmg power of
all classes ofstock entitled-tovote is
owned or-considered as owned (within

the meaning.of section 958(b)) by United

States shareholders of the controtled
foreign corporation:making the
investment. The determination of
whether a domestic:corporation:is an
unrelated corporation:is'made -
immediatelyafterieach acquisition of -
stock or.obligations by the- foreign -
«gorporation. .

[(ix) Forttaxable:years-of a foreign
corporation beginning after December
31, 1975, movable drilling rigs orbarges
andsothermovableexplonanon and
exploitation equipment (other than a
vessel-or an aircraft) whern used on‘the
Continental Shelf (as defined in section
638)-of the United States'in the
exploration, development, removal:or

transportation ofmatural resources from

or under ocean waters. In-general, the
type of property which qualifies for the
-exception wrder this subdivisionis
described in section 48(a}(2)(B}(x)
(without reference toisection 50).
* * it 3 2 3 ok

(c) Treatment of pledges-and
guarantees—(1):General rule. * * *

(2)Indirect pledge or guarantee. If the

assets of a controlled foreign

. corpordtionserve.at anyfime, either

directly or.indirectly, as'security for the

-performence of an ob'hgnhon of &'United
‘States person, , then, for purposes of
paragraph(c)(1) of this section, the
cortrolled foreign.corporation will be
.considered a pledgor of guarantor of
that obligafion. This paragraph'(c}(2)
“applies only to pledges and guarantees
which are madein a taxable year of a
controlled foreign corportion beginnlng,
after December 31, 1975, and which are
outstanding at the close of the taxable
.year of a controlled foreign corporation
ending after [30 days after the date this
notice is published in the Fedleral
Register as a Treasury decision]. If this
paragraph {cJ(2) applies, a controlled
Toreign corporation will be considered a
pledgor or guarantor of the obligation of
_aUnited Statesperson only Tor its .
taxable years ending after [30 days after
the date this notice.is published in the
Federal Register as a Treasury decision].
(3) Facilitation of borrowing. 1f. the
assets of a controlled foreign
corporation do siot serve as security for
the performance of an obligation of a
United States Derson under. paragraph
(c}(2) of this section, but the controlled
foreign corporation otherwise facilitates
a loan to, or borrowing by, that person,
the corporation will he considered a
pledgor or guarantor of the obligation of
a United States person under paragraph
{c)(2} of this section. For example, where
the assets of-a controlled foreign
corporation serve as an inducemerit,
consideration, compensating balance, or
other-accommodation for the extension
ofia loan to, or the continued carrying of
‘a'preexisting loan'by, a United States"
person, the corporation will be
. considered to have Tacilitated a’loan to,
‘or borrowing by, that person. This
paragraph {c)(3) applies for taxable
years of a controlled foreign corporution
beginning after December 31, 1975.

* * * * *

+

(5) Llustrations. The following
examples illustrate the application of
this paragraph (c):

Example (1). A, a United Stutes pergon,

borrows $100,000 from a bank in foreign
_ country X on December 31, 1964. On'the sume
date controlled foreign comomlipn R pledges
it assets as security for A’s performance of
‘his obligafion to repay such loan, The pluco
at which or manner in which Auges the .
'money isnot mdterial. For purposes of
paragraph (b) of § 1.956-1, R Corporution will
be considered to hold A's sbligation to repay
the bank $100,000,-and, undlér the.provislons
‘of paragraph (e)(2) of § 2.956-1, the amount
taken into account in computing R
Corporation’s aggregate investment in Unilcd
States property on December 31, 1964, is the
unpaid.principal amount of the obligation on
that date ($100,000).

Example (2). Thefacts are the sume as in
example (1), except that R Corporation
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participates in the transaction, not by
pledging ifs assets as security for A’s
performance of his-obligation to repay the
loan, but by agreeing to buy for $100,000 at
maturity the note representing A’s obligation
if A does not repay the loan. Separate
arrangements are made with respect to the
payment of the interest on the loan. The
agreement of R Corporation to buy the note
constitutes a guarantee of A's obligation. For
purposes of paragraph {b) of § 1.956-1, R
Corperation will be considered to hold A's
obligation to repay the bank $100,000, and,
under the provisions of paragraph {e)(2) of

§ 1.956-1, the amount taken into account in
computing R Corporation’s aggregate
investment in United States property on
December 31, 1964, is-the unpaid principal
amount of the obligation on that date
(5100,000).

Example (3). A,’a United States person.
owns all of the stock of X, a controlled
foreign corporation. A and X use the calendar
year as their taxable year. A borrows
$100,000 from a bank on December 19, 1981,
and pledges all the stock of X as collateral for
the loan. The book value of X's assets on this
date is $200,000. In the loan agreement,
among other things, A agrees not to cause or
permit X Corporation to do any of the
following without the consent of the bank:

(a) Borrow money or pledge assets, except
as to borrowings in connection with the
principal business of X Corporation;

(b) Guarantee, assume, or become liable on
the obligation of another, or invest in or lend
funds to another; -

{c) Merge or consolidate with any other
corporation or fransfer shares of any
controlled subsidiary;

{d) Sell or lease {other than in the ordinary
" course of business) or otherwise dispose of
any substantial part of its assets;

(e) Pay or secure any debt owing by X
Corporation to A; and -

{f) Pay any dividends, except in such
amounts as may be required to make interest
or principal payments on A’s loan from the
bank.

A retains the right fo vote and to exercise
consensual powers pertaining to the X stock
unless a default occurs by A. Under
paragraph {c}{2} of this section, the assets of
X Corporation serve indirectly as security for
A’s performance of his obligation to repay the
loan and X Corporation will be considered a *
pledgor or guarantor with respect to that
obligation. For purposes of paragraph (b) of
§ 1.956-1, X Corporation will be considered
to hold A’s obligation to repay the bank .
$100,000 and under paragraph {e)(2) of
§ 1.956-1, the amount taken into account in
computing X Corporation's aggregate
investment in United States property on
"December 31, 1981, is the unpaid principal
amount of the obligation on that date.

Example (4). The facts are the same as in
example (3) with the following additions and
modifications. A borrows $100,000 from a
bank on December 10, 1976, and pledges all
the stock of X as collateral for the loan. X
Corporation has no other investments in U.S.
property. Under paragraph (c}{2) of this

- section, and paragraph (c)(1)(ii} of § 1.956-1,
X Corporation has no earnings invested in

U.S. property at the close of its taxable year
ended December 31,1876, However, if the
pledge or guarantee remains outstanding at
the close of the{irst taxable year of X
Corporation ending after the last date
described in paragraph (c}(2) of this section.
the foreign corporation will be considered a
pledgor or guarantaer of the obligation of a
U.S. person and the amount taken into
account under paragraph (c)(1)(ii) of § 1.956-1
is described in paragraph {e)(2) of § 1.956-1.
No amount will be taken into account under
paragraph (c)(1){i) of 8 1.856-1 in the
preceding taxable year on account of the
pledge or guarantee.

Example (5). A, a United States person.
owns all of the stock of Y, a controlled
foreign corporation. United States person A
and controlled foreign corporation Y both use
the calendar year as a taxable year. Y
Corporation is engaged in providing working
capital and funds for the expansion of A's
business both in the United States and
abroad through its various affiliates. In recent
years, A has experienced financial difficulties
as a result of its United States operations. On
December 15, 1976, Y Corporation makes a
deposit in an unrelated domestic financial
institution in the amount of $100,000. Shortly

-thereafter, A borrows $100,000 from the same
financial institution. The rate of interest
earned by Y on its deposit and the rate of
interest charged A on its loan differ by a
fraction of 1 percent. Although the deposit by
Y Corporation was nominally designated a
demand deposit, the funds were not
withdrawn by Y until A repaid the amount it
had borrowed. Since the facts indicate that Y
facilitated the loan to A, a U.S. person, under
paragraph (c){3) of this section Y will be
considered a pledgor or guarantor of the
obligation of A. Y Corparation would
likewise be considered a pledgor or guarantor
if Y's deposit followed, rather than preceded.
the loan 1o A. See paragragh (e)(2) of § 1.956-
1 for purposes of determining the amount of
the investment in U.S. property on Decamber
31, 1976.

* & - - -

(d} Definitions—{1) Meaning of
“acquired”"—(i} Applicable rules. For
purposes of this section * * *

(b) Property which is an obligation of
a United States person with respect to
which a controlled foreign éorporation is
a pledgor or guarantor (within the
meaning of paragraph (c) of this section)
shall be considered acquired when the
corporation assumes habxhty asa
pledgor or guarantor or is otherwise
considered a pledgor or guarantor
{within the meaning of paragraph (c})(2)
or (c)(3) of this section); and

- * * - *

Par. 4. Section 1.958 is deleted.

§ 1.958 [Deleted]
Par. 5. Section 1.958-2 is amended as
follows:

1. The first-sentence of paragraph (a)
is revised as set out below.

2. Subparagraph {b)(3) is amended by
adding a new sentence immediately
after the first sentence as set forth
below.

3. Subparagraph (d}(2) is amended by
adding a new sentence immediately-
after the first sentence as set forth
below.

§1.958-2 Constructive ownership of
stock.

(a) In general. Section 858{b)} provides
that, for purposes of sections 951(b}.
954(d)(3), 956{b}{2}. and 957, the rules of
section 318(a) as modified by section
958(b) and this section shall apply to the
extent that the effect is to treat a United
States person-as a United States
shareholder within the meaning of
section 951(b), to treat a personas a
related person within the meaning of
section 954(d)(3). to treat the stock of a
domestic corporation as owned by a
United States shareholder of a
controlled foreign corporation under
section QaB[b](Z) or to treat a foreign
corporation as a ‘controlled foreign
corporation under section 957. * * *

(b) Members of famify. * * *

(3) Stock owned by nonresident alien
individual. * * * However, this
limitation does not apply for purposes of
determining whether the stock of a
domestic corporation is owned or
considered as owned by a United States
shareholder under section 955{1:]{2) and
§ 1.956—2(b)[1](vm) -

- -

{d) Atzribution fo partnerships.
estales, trusts, and corporations. * * *

(2) Limitation. * * * This limitation
does not apply for purposes of
determining whether the stock of a
domestic corporation is owned or
considered as awned by a United States
shareholder under section 956{b){2} and
§ 1.956-2(b}{1)(viii). * * *

» . - -
Jetome Kurtz,
Commssionerof nterral Rovene,
{LR-227-78]
{FR Doc. 7912414 Filed 3-20-7 849 asa}
BILLING COOE 4830-01-M .
[26 CFR Part 1]

Excluslon From Subpart ¥ income of _
Certain Earnings of Insurance
Companles .

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Natice of propesed rulemaking.

SumMMARY: This document contains
propesed Income Tax Regulations
relating to the exclusion from subpart F
income of certain earnings of insurance
companies. The proposed regulations
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would conform the regulations to -
changes made by the Tax Reform Act of
1976 and make certain related clarifying
changes to the regulations. The
regulations will provide the guidance
needed to comply with that Act and will
affect all United States shareholders
under subpart F owning stock of -
controlled foreign corporations which
are insurance companies.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by June 22, 1979. The _
amendments are proposed to be

effective, where indicated, for taxable —

years of foreign corporations beginning
after December 31, 1975.- - -

ADDRESS: Send written comments and
requests for a public hearing to:
Commissioner of Internal Revenue,
Attention: CC:LR:T (LR~-226-76),
Washington, D.C. 20224. -

FOR FURTHER INFORMATION CONTACT:
Donald K. Duffy, of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention: CC:LR:T,. 202—566—
3289, not a toll-free call.

SUPPLEMENTARY INFORMATION:
Background

This document contams prqposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 954(c)(3) of the Internal Revenue
Code of 1954. These amendments are
proposed to clarify existing regulations
under section 954(c)(3)(B) and to
conform the regulations to section 1023
of the Tax Reform Act of 1976 (90 Stat.
1620). The amendments are to be issued
under the authority contained in section
7805 of the Internal Revenue Code of
1954 (68A Stat. 917;'26 U.S.C. 7805).

Description of Proposed Regulations

Section 954(c)(3)(B) provides, in
pertinent part, that foreign personal
holding company income under subpart
F does not include certain dividends,
interest, and'gains derived from -
investments made by a controlled -
forelgn corporation which is an
insurance company of its unearned
premiums or reserves-whichare _ *_
ordinary and necessary for the proper
conduct of its insurance business.
Income eligible for this exclusion must
be received from a person other than a
related person, Existing regulations
under § 1.954-2(d)(3) fail to establish a
rule for computation of the amount of
the exclusion. Proposed regulations
under § 1.954-2(d)(3) correct this failure
and provide that the amount excludable
is llmlted to a portion of ehgxble income

derived from investment of that
proportionate amount of controlled
foreign corporation’s total assets which
is equal to its unearned premiums and
reserves. The prop_osed amendment
defines eligible income as dividends,
interest, and the excess of gains over
losses from sales or exchanges if stock
or securities, other than amounts taxed
to United States shareholders under
section 952(a)(1), relating to income
derived from the insurance of United
States risks, and other than amounts

~ “received from related persons. -

A new subparagraph (4) is proposed
for addition to § 1.954-2(d) of the
regulations under section 954(c) to
reflect the enactment of séction 1023 of
the Tax Reform Act of 1976 which added
an exclusion from foreign personal
holding company income. This added .
exclusion generally parallels the |,
exclusion under section 954(c)(3)(B) and
§ 1.954-2(d)(3). However, the amount
excludable is limited to a portion of
eligible income derived from investment
of that proportionate amount of a
controlled foreign corporation’s total
assets which is equal to one-third of
premiums earned on casualty insurance
contracts which'are not dlrectly or
md1rect1y attributable to the insurance
or reinsurance of risks-of related

‘;persons. Proposed §1. 954—2(d][4)

‘defines eligible income as it is defined in
proposed § 1. 954—2[d)[3] reduced,
however, by the income excluded under
sectiori 854(c)(3)(B) and § 1.954-2(d)(3)..

The proposed regulations would
provide affected United States

" shareholders with the gnidance

necessary to determine the amounts
properly excludable under section 954

.(c)(3) (B) and {C).

Cbmments and Requests for a Public
Hearing

Before adoptmg these proposéd
regulations, consideration will be glven
to any written comments that are
submitted (preferably six copies) to the
Commissiornier of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written .
request to the Commissioner by any

_person who has submitted written

comments. If a public hearing is to be
held, notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of these™ -
proposed regulations is Donald K. Duffy,
of the Legislation and Regulations -
Division of the Office of Chief Counsel,
Internal Revenue Service. However, '
personnel from other offices of the

Internal Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of

-substance and style.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part1 are as follows: ,
Section 1.954-2 is amended by
revising paragraph (d)(3)(i), by adding a
new subdivision (iii) to paragraph (d)(3),
and by adding a new subparagraph (4).
to paragraph (d). These revised and
added provisions read as follows:

§ 1.954-2 "Forelgn personal holding
company income.
L * * *

(d) Certain income received from
unrelated persons in the active conduct
of a trade or business. * * *

(38) Dividends, interest, and gaing on
securities derived by insurance
companies from investments of
unearned premiums or reserves~—

{i) In general. Foreign personal
holding company income of a controlled
foreign corporation which is an
insurance company does not include an
amount which bears the same ratio to its
eligible income as the mean of the
corporation’s unearned premiums and
reserves which are ordinary and
necessary for the proper conduct of its
insurance business at the beginning and
end of the taxable year bears to the
mean of the. total assets held by the
corporation at the beginning and end of
the taxable year. For purposes of this
paragraph (d)(3), the mean of the total
assets held is determined under the
principles of section 805 (b) and § 1.805-
5. Paragraph (d)(3)(iii) of this section
defines the term “eligible income.
Although the name, charter powers, and
subjection to the insutance laws of a -
foreign country are significant in
determining the business which a
controlled foreign corporation is ‘
authorized and intends to carry on, the
character of the business actually done
in the taxable year shall determine
whether it is an insurance company for
purposes of section 954(c)(3)(B). The
term “unearned premium,” as used in
this subparagraph, means the amount
which will cover the cost of carrying the
insurance risk for the period for which

the premium has been paid in advance.

* * * * * .

(ili) Eligible income. Eligible Income
equals the total amount of the
dividends, interest, or the excess of
gains over losses from sales or
exchanges of stock or securities,
reduced by the following amounts:
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{A} The dividends, interest, or the
excess of gains over losses described in
this paragraph {d) (3} (iii) which are
taxed under section 952 (a) (1). See
section 953 and § 1.953-1 {a). This
reduaction shall be apportioned ratably
between dividends and interest received
from, or the excess of gains over losses
from sales or exchanges to or with,
related and unrelated persons (as
defined in § 1.954-1 (e});and

(B) The dividends, interest, or the
excess of gains over losses described in
this paragraph (d) (3) (iii) which are
received from, or derived from sales or
exchanges to or with, related persons
{as defined in § 1.954-1 (e} (1)). This
reduction is determined after the

. application of {A} of this subdivision
(iii}.

{4) Dividends, interest, and gains on
securities derived by insurance
companies from investments of earned
premiums—{i) In general. Foreign
personal holding company income of a
conirolled foreign corporation which is
an insurance company does not include
an amount which bears the same ratio
to its eligible income as one-third of
certain of its earned premiums bears to
the mean of the total assets held by the
corporation-at the beginning and end of
its taxable year. For purposes of this
paragraph (d} {4) (i), the mean of the
total assets held is determined under the
principles of section 805 (b) and § 1.805~
5. Subdivisions {ii) and (iii) of this
paragraph {d) {4} define the ferms
“eligible income” and “earned
premiums”, respectively. For purposes
of.determining whether a controlled
foreign corporation is an insurance
company, see paragraph (d) {3) (i) of this
section. This paragraph (d) (4} applies to
taxable years of controlled foreign
corporations beginning after December
31, 1975. )

(ii) Eligible income. For purposes of
4iis paragraph (d) (4), eligible income is
the income determined under paragraph
(d) (3] (iii) of this section, reduced by

.. any income excluded under section 954
. {c) {3) [B) and paragraph (d) (3) (i) of this
section.

(iii) Earaed premiums. Earned
premiums are premiums earned on
insurance contracts (other than life
insurance and annuity contracts) during
the taxable year and which are
described in section 832 (b) (4}, other
than premiums which are directly or -
indirectly attributable to the insurance -
or reinsurance of risks of related
persons {as defined in § 1.954-1 (e} (1)).
In determining whether premiums are
directly or indirectly so attributable, see
subdivision {iv} of this paragraph (d) {4).

(iv) Insurance or reinsurance of risks
of related persons. A premium is
directly or indirectly attributable ta the
insurance or reinsurance of a risk of a
related person if the premium is derived
by an insurance company from the
assumption or sharing of risk upon an
insurance or reinsurance policy issued
by a related person or from an
arrangement by which all or a part of
the policy risk of a related person is in
effect transferred directly or indirectly
through an unrelated person to the
insurance company. If an insurance
company participates in an insurance or
reinsurance pool, whether there is joint
liability on the risk with a related
person is not determinative of whether
the insurance company insured or
reinsured 'the risk of a related person. If
a premium is attributable in part to the
insurance or reinsurance of a risk of a
related person, and in part to other risks,
the amount of the premium shall be
apportioned on a reasonable basis.

* * - * *
Jerome Kurtz,

Commissionerof Internal Revenve.
[LR-226-76)

[FR Doc. 78-12513 Filed $-20-75; 845 am)
BILLING CODE 4830-01-M

ENVIRONMENTAL PROTECTION
AGENCY

{40 CFR Part 81]

State of Maryland; Proposed Revision
of the Section 107—Attainment Status
Designations

AGENCY: Environmental Protection
Agency.

ACTION: Proposed Rule.

SUMMARY: The State of Maryland has
requested that EPA redesignate the
attainment status for total suspended
particulate matter (TSP) in the Luke, MD
Election District No. 8 from “does not
meet primary standards” to “cannot be
classified.” The State submitted
documentation showing that the
nonattainment monitor was being
unduly influenced by local sources. The
State also requested that specific areas
in the Metropolitan Baltimore Intrastate
AQCR and Maryland portion of the
National Capital Interstate AQCR be
designated as nonattainment areas for
carbon monoxide (CO). Currently, the
nonattainment areas for carbon
monoxide in these AQCR's consist of
unspecified “high traffic density" areas.

DATE: Comments on these proposed
designation changes must be submitted
on or before June 22, 1979,

ADDRESS: All comments should be

forwarded to:

Mr. Howard Heim, Chief (3AH10), Air
Programs Branch, U.S. Environmental
Protection Agency, Region HI, Curtis
Building, Sixth & Walnut Streets,
Philadelphia, Pennsylvania 19106.

Public Information Reference Unit,
Room 2922, EPA Library. U.S.
Environmental Protection Agency. 401
M Street, SW, Washington, D.C.
204640. ‘

FOR FURTHER INFORMATION CONTACT:

Mr. Harold A. Frankford, U.S.

"Environmental Protection Agency.

Region 11, Curtis Building, Sixth &
Walnut Streets, Philadelphia,
Pennsylvania 19106. Phone: {215/587—
8392).

SUPPLEMENTARY INFORMATION:
Background

On March 3, 1978 (43 FR 8962}, and
Soptember 12, 1978 (43 FR 40502}, the
Administrator of the Environmental
Protection Agency published -
designations of attainment and
nonattainment in the State of Maryland
for the following air pollutants: Total
suspended particulates (TSP}, sulfur
dioxide (SO:). carbon monoxide (CO).
ozone (O,) and oxides of nifrogen {(NO,).
These designations of attainment and
nonattainment are required under
Section 107(d) of the Clean Air Act as
amended.

Proposed TSP redesignation _

On August 31, 1978, the State of
Maryland requested that EPA
redesignate the Luke, Maryland Election
District No. 8, currently considered as a
nonattainment area for primary TSP
standards, as “cannot be classified.”
The State based its request on the fact
that the nonattainment monitor in this
area, located at the Westermnport Sewage
Treatment Plant, has been influenced by
localized activities, such as construction
activities and mist produced by the
sewage treatment plant’s aeration
processes.

EPA performed a review of the
Westernport monitoring site and also
concluded that the TSP violations
recorded by this monitor could be
attributed to undue localized influences.
Therefore, EPA considers thata
designation of “cannot be classifi
the Luke Election District No. 8 is
appropriate. As such, EPA proposes that
the Luke Election District No. 8
designation be changed from “does not
meet primary TSP standards" to “cannot
be classified.” -

* for
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Proposed CO Redesignations

On September 12, 1978 (43 FR 40502),
the Administrator revised the .
nonattainment designations for the -
Metropolitan Baltimore Intrastate and.
the Maryland portion of the National
Capital Interstate AQCR's with respect
to carbon monoxide (CO). The revised
designation limited the nonattainment
areas to unspecified “high traffic density
areas” rather than the entire area
comprised by these AQCR’s.

On September 25, 1978, the State of
Maryland submitted specific boundaries
of the nonattainment areas for CO in the
Metropolitan Baltimore Intrastate AQCR
and the Maryland portion of the
National Capital AQCR. These areas,
consisting of downtown Baltimore City,

. six census tracts in Prince Georges

County and three census tractsin
Montgomery County, represent areas of
high traffic density. Such areas are most
likely to show violations of the National
Ambient Air Quality Standards for CO.
Based on the information submitted by
the State of Maryland, the Administrator
proposes to designate census tracts 2, 6,
'12, 16,17, and 18 in Prince Georges
County; census tracts 4, 7, and 13 in
Montgomery County, and the entire
Regional Planning District No. 118 in
Baltimore City (generally corresponding
to the Central Business District) as
nonattainment areas for CO.

Submittal of Public Comments

The public is invited to comment on_ - -

whether the Luke Election District No. 8
portion of the Cumberland-Keyser = -
Interstate AQCR, currently a ;
nonattainment area for primary TSP
standards, should be redesignated as an
*unclassified” area for TSP standards.
Similarly, the public is invited to
comment on whether those areas of the
Metropolitan-Baltimore Intrastate and
Maryland portion of the National
Capital Interstate AQCR’s described in
this notice of proposed rulemaking
should be designated as nonattainment
areas for CO under Section 107 of the =
Clean Air Act. All comments received
on or before June 22,1979 will be )
considered. ‘

All comments should be addressed to:
Mr. Howard Heim, Chief (3AH10), Air -
Programs Branch, U.S, Environmental
Protection Agency, Region III, Curtis
Building, Sixth & Walnut Streets, .
Philadelphia, Pennsylvania 19106,
ATTN: 107 MD-1,

Authority: 42 U.S.C. 7407, 7601.-

Dated: March 16, 1979.

AR. Morris, .
Acting Regional Administrator.
{FRL 1208-8] . *

[FR Doc. 78-12399 Filed 4-20-78; 8:45 am]
BILLING CODE 6560-01-M

[40 CFR Part 180]

Pesticide Programs; Tolerances and
Exemptions From Tolerances for
Pesticide Chemicals in or on Raw

. Agricultural Commodities; Proposed
. Tolerance for the Pesticide Chemical

Malathion

AGENCY: Office of Pesticide Prograxﬁs,
Environmental Protection Agency (EPA).

. ACTION: Proposed rule.

SUMMARY: This notice proposes that a
tolerance be established for residues of
the insecticide malathion on almond

.shells at 50 parts per million. The

proposal was submitted by the

" Interregional Research Project No. 4.

This amendment to the regulations
would establish a maximum permissible
level for residues of malathion on
almond shells. |,

DATE: Comments must be received on or
before May 23, 1979.

‘ ADDRESS COMMENTS TO: Mrs: Patricia

Critchlow, Office of Pesticide Programs,
Registration Division (TS-767), EPA, 401
M Street, SW, Washington, DG 20460.

FOR FURTHER INFORMATION CONTACT:
Mrs. Patricia Critchlow at the above
address (202/755-4851). _ :

SUPPLEMENTARY INFORMATION: The
Interregional Research Project No. 4 (IR~
4), New Jersey Agricultural Experiment
Station, PO Box 231, Rutgers University,
New Brunswick, NJ 08803, on behalf of
the IR-4 Technical Committee and the
Agricultural Experiment Station of
California, has submitted a pesticide
petition (PP 8E2114) to the EPA. This
petition requests that the Administrator
propose that 40 CFR 180.111 be amended
by establishment of a tolerance for
residues of-the insecticide-malathion -
{0,0-dimethyl dithiophosphate of diethyl
mercaptosuccinate) in or on the raw
agricultural commodity almond shells at
50 parts per million (ppm).

The data submitted in the petition and
all other relevant material have been
evaluated. The toxicology data

‘considered in support of the proposed

tolerance included two-year rat feeding
studies, one with a no-observed-effect
level (NOEL)-of 100 ppm, the other
showing cholinesterase inhibition at 100
ppm but no systemic effects at 1,000
Ppm; a one-generation ratreproduction
study in which reproductive effects were

observed at 4,000 ppm, the only level
tested; a negative neurotoxicity study; a
negative single dose (900 milligrams
(mg)/kilogram (kg} of body weight (bw))
intraperitoneal teratology study in rats;
rat and mouse oral lethal dose (LDso)
tests; two negative mutagenicity tests
using microbial assay systems; and a 47«
day human feeding study with an NOEL
at 0.2 mg/kg bw/day. Based on this last
study and using a safety factor of 10, the
acceptable daily intake (ADI) is 0.02
mg/kg bw/day. The maximum
permissible intake (MPI) for a 60-kg
human is 1.2 mg/day.

Tolerances have previously been
established for residues of malathion on
a variety of raw agricultural
commodities at levels ranging from 135
ppm to 0.1 ppm. These tolerances
include 50 ppm for residues of malathion.
in or on almond hulls. Food additive
‘tolerances have also been established
(21 CFR 193.260) for malathion residues -
on raisins at 12 ppm and in safflower oil
at 0.6 ppm. Feed additive tolerancos
have been established (21 CFR 561.270)
for malathion residues in dehydrated
citrus pulp at 50 ppm and in
nonmedicated cattle feed concentrate
blocks at 10 ppm.

On a theoretical basis, the total
maximal residue contribution (TMRC) of
these tolerances exceeds the ADIL
However, the Food and Drug
Administration’s total diet surveys show
that over a four-year period the actual

. exposure to malathion was not more

than 0.00013 mg/kg bw/day, which is
less than 1 percent of the ADL The

‘increment of human exposure due to the

tolerance on almond shells.would be '
negligible, and thus, the increment in
risk, if any, is acceptable. The
metabolism of malathion is adequately

" understood and an adequate analytical

method (gas chromatography using
flame photometric detector) is available
for enforcement purposes.

The following studies are currently
lacking: oncogenicity studies in two
mammalian species using currently
acceptable protocols, a multigeneration
reproduction study, and teratology (oral)
study. However, it has been determined
that the proposed tolerance can be ‘
established because: (1) tolerances
currently exist for malathion on a
majority of food and feed items in the
United States and (2) the use of
malathion on almond shells will add
little, if any, residue to the burden
already present in milk and livestock
from the pregently registered uses. There
are no pending actions against
continued registration of malathion, nor
are any other ¢onsiderations involved in
establishing the proposed tolerance, '
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The pesticide is considered useful for
the purpose for which a tolerance is
being sought, and it is concluded that
the tolerance of 50 ppm on almond
shells established by amending 40 CFR
180.111 will protect the public health. It
is proposed therefore, that the tolerance
be established as set forth below.

Any person who has registered or
submitted an application for the
registration of a pesticide, under the
Federal Insecticide, Fungicide, and
Rodenticide Act, which contains any of
the ingredients listed herein, may
reguest on or before May 23, 1979, that
this rulemaking proposal be referred to
an advisory committee in accordance
with section 408(e} of the Federal Food,
Drug, and Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. The comments
must bear a notation indicating both the
subject and the petition/document
coritrol number, *PP 8E2114/P108". All
written comments filed in response to
this notice of proposed rulemaking will
be available for public inspection in the
office of the Emergency Response
Section, Room 315, East Tower, from
8:30 a.m. to 4 p.m. Monday through
Friday.

Dated: April 18, 1979.

. Statutory Authority: Section 408(e) of the
Federal Food, Drug, and Cosmetic Act [21
U.S.C. 346afe]].
Douglas D. Campt,

~-Acting Director.
Registration Division .

It is proposed that Part 180, Subpart C,

. §180.111 be amended by alphabetically
inserting almond shells at 50 ppm in the
table to read as follows:

§ 180.111 Malathion; tolerances for
residues.

* * * * *
N - Parts per
Commodity: million
* * * +* *
Almonds, shells 50
* * * * *

[FRL1208-1; PPRE2114/P108]
[FR Doc. 78-12539 Filed 4-20-75: 8:45 am)
BILLING CODE 6560-01-M

[40 CFR Part 180]

Pesticide Programs; Tolerances and
Exemptions From Tolerances for
Pesticide Chemicals in or on Raw
Agricultural Commodities; Proposed
Tolerance for the Pesticide Chemical
Methomyl

AGENCY: Office of Pesticide Programs,
Environmental Protection Agency (EPA).

ACTION: Proposed rule.

suMmMARY: This notice proposes that
tolerances be established for residues of
the insecticide methomyl on avocados
and Chinese cabbage at 2 parts per
million (ppm) and 5 ppm, respectively.
The proposal was submitted by the
Interregional Research Project No. 4.
This amendment to the regulations
would establish maximum permissible
levels on avocados and Chinese
cabbage.

DATE: Comments must be received on or
before May 23, 1979.

ADDRESS COMMENTS TO: Mrs. Patricia
Critchlow, Office of Pesticide Programs,
Registration Division (TS-767), EPA,
East Tower, 401 M Street, SW,

“Washington, DC 20460,

FOR FURTHER INFORMATION CONTACT:
Mrs. Patricia Critchlow at the above
address (202/755-4851).

SUPPLEMENTARY INFORMATION: The
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, PO Box 231, Rutgers University,
New Brunswick, NJ 08903, has submitted
two pesticide petitions (PP 8£2094 and
8E2135) to the EPA. PP 8E2094 submitted
on behalf of the IR—4 Technical
Committee and the Agricultural
Experiment Station of California
requests that the Administrator propose
that 40 CFR 180.253 be amended by the

. establishment ofa tolerance for residues’

of the insecticide methomyl (S-methyl N-
[(methylcarbamoyl)oxy]

thioacetimidate) in or on the raw.
agricultural commodity avocados at 2
ppm. PP 9E2135 submitted on behalf of
the IR—4 Technical Committee and the

" Agricultural Experiment Station of

Arizona requests that the Administrator
propose that 40 CFR § 180.253 be”
amended by the establishment of a
tolerance for residues of methomy! in or
on the raw agricultural commodity
Chinese cabbage at 5 ppm.

The data submitted in the petitions
and all other relevant material have
been evaluated. The toxicology data
considered in support of the proposed
tolerances were 2 two-year rat-feeding
studies with no-observed-effect levels
{NOEL) of 100 ppm; a two-year dog-
feeding study with an NOEL of 100 ppm;
a three-generation rat reproduction
study with an NOEL of 100 ppm; and a
hen neurotoxicity study negative at 28
milligrams (mg)/kilogram (kg) of body
weight (bw). The acceptable daily -
intake (ADI) for methomyl is 0.025 mg/
kg bw/day based on the two-year rat
feeding study and using a 100-fold safety
factor.

Desirable data that are lacking
include an oncogenic study in a second
mammalian species and mutagenicity

assays. Mutagenicity assays are,
however, generally deferred until
Agency requirements are finalized.
Completion date for the second
oncogenicity study is 1980.

Both avocados and Chinese cabbage
are considered minor crops and since
the theoretical increthental increase in
exposure is very small (less than 1
percent of the theoretical maximal
residue contribution (TMRC), it is
concluded that the present toxicity data
are sufficient to determine that the
proposed tolerances should be
established. The maximum permissible
intake (MPI) for methomyl residues has
been calculated to be 1.5 mg/day/60-kg
human. Tolerances have been set on a
variety of raw agricultural commodities
at levels ranging from 0.1 ppm to 10 ppm.
The TMRC for existing tolerances for
methomy] residues has been calculated
to be 0.6 mg/day/1.5-kg daily diet or 0.8
mg/day/1.5-kg daily diet, unestablished
as yel. No actions are pending against
continued registration of the insecticide,
nor are other considerations involved in
establishing the proposed tolerances.

The nature of the residue is :
adequately understood and an adequate
analytical method (gas chromatography
using a microcoulometric
detector) is available for enforcement
purposes. There is no reasonable ]
expectation of residues in eggs, meat,
milk, or poultry since no feed items are
involved in the proposed uses.

The pesticide is considered useful for
the purpose for which tolerances are
being sought, and it is concluded that
the tolerances of 2 ppm on avocados
and 5 ppm on Chinese cabbage
established by amending 40 CFR
§ 180.253 will protect the public health.
It is proposed, therefore, that the

»

"tolerances be established as set forth

below.

Any person who has registered or
submitted an application for the
registration of a pesticide, under the
Federal Insecticide, Fungicide, and
Rodenticide Act, which contains any of
the ingredients listed herein, may
request on or before May 23, 1979 that
this rulemaking proposal be referred to
an advisory committee in accordance
with section 408(e) of the-Federal Foad,
Drug, and Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. The comments
must bear a notation indicating both the
subject and the petition/document
control number, “PP 8E2094 & 9E2135/
P111". All written comments filed in 1
response to this notice of proposed :
rulemaking will be available for public |
inspection in Room 315, East Tower,
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from 8:30 a.m. to 4,p.m. Monday through
Friday.
Dated Apnl 18, 1979,

Statutory Authority: Section 408(e) of the
Federal Food, Drug, and’ Cosmeuc Act [21
U.S.C. 346a(e)]:.

Douglas D. Campt,
Acting Director, Registration Division.

It is proposed that Part 180, Subpart C,
section 180.253 be amended by
alphabetically inserting avocados at 2
ppm and Chinese cabbage'at 5 ppm in
the table and by revising the item
“Vegetables, leafy * * * ag follows:

§180.253 Methomyl; tolerances for
residues.

* * * i A *
Parts per
Commodity: million
* * * tw * !
Avocados: S 2
* * * * * . K .
Chinese. cabt . 8
* *x. = * * 7
Vegetables; {eafy fexc. beels (lops), broc-
cali, brussels’ sprouts; cabbage,, cauli-
ﬂower celery, Chinese wbbage colfards,
delions; endive ( Kale, let-
uce, mustard greens,, parsley spinach, -
Swiss chan turnip greens (tops), andwa- .
02N
&, * * * * ’ '
" [PPaE2084; 8E2125/P111; FRL1200-2]
[FR Doc. 7812540 Filed 4~20-78; 8:45 am]’ B
BILLING CODE 6560-01-M o Co-
DEPARTMENT OF HEALTH, .
EDUCATION, AND WELFARE
Office of Education *
[45 CFR Part149] )

Eligibility of Foreign Medical Schools
Under the Guaranteed Student Loan
Progam

AGENCY: Office of Education, HEW.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commissioner of
Education proposes procedures and
criteria for the purpose of determining
whether medical schools located outside
the United States and Canada are
eligible to apply for participation in the
Guaranteed Student Loan Progam
* (GSLP). Participation in the GSLP by a
foreign medical school means that its
students who:are citizens of the United
States may apply for loans from eligible
lenders uinder that program.
DATES: Comments must be received on
or before June 22, 1979. )
ADDRESSES: Written'comments should
be sent to Mr. John R Proffitt, Director,
Division of Eligibility and’Agency ~ -
-Evaluation, Bureau of Higher and *

Continuing Educanon, U.S. Office of
Educdtion (Room 3030, ROB-3), 400

, Maryland Ave., SW., WashmgtonLD C.
20202, -

FOR FURTHER INFORMATION CONTACT:
Mr. John'R. Proff’ tt, Telephone 202-245-
9873. «

SUPPLEMENTARY INFORMATION:_‘

- Need for Regulations

-An educational institution located
outside of the United States is ehglble to

“apply for participation in the

Guaranteed Student Loan Program
(GSLP) if it has been aproved by the
Commissioner of Education as
comparable to an institution of higher
education or a vocational school in the”
United States. “Participation” in the
GSLP by a foreign educational
institution means that-its students who
are citizens or nationals of.the United.
‘States may apply for loans from eligible

_ lenders under that program.

In.the past, the Commissioner's

- “approval of foreign medical schools has

been.on.an ad, Aoc basis.because most
of them enrolled very few American
students. Recently, however,
representatives of a number of foreign
medical schools which enroll large
numbers of American citizens have
sought the Commissioner’s approval on
behalf of their institutions. There is
reason to,believe that a number of
similar institutions may do so in the
future..For this reason, the
Commissioner believes it desirable to
establish procedures and criteria by
which foreign medical schools will be
evaluated for purposes of determining
their eligibility to apply for participation
in the GSLP. |

The GSLP regulations provide
procedures and.criteria by which foreign
medical schools apply for parhcxpatlon

Provisions of Régulations

The.same. nahonally recognized
dccrediting agency which accredits
medical schools located in the United
States also.accredits medical schools _
located in Canada. Accordingly, the
Commissioner intends to use the same.
procedures and criteria for determining
the eligibility of Canadian medical
schools under the. GSLP as are used for
American medical schools.

With respect to forelgn medical
schools gther:than those in Canada,

" however, there exists no accrediting

agency, on-whose opinion the:

" Commissioner can rely for purposes of

evaluation. No organization comparable
to a nationally recogmzed accrediting
agency makes site reviews of foreign
medical schools'and makes expert-

judgments as to the content, scope, and
quality of the training offered. Nor does
the.Commissioner have the.resources to
undertake such reviews.
Under these circumstances, the

Commissioner proposes to use an

“output” evaluation for foreign medical
schools'(other than those in Canada).
Specifically, the Commissioner will

" require that at least 95 percent of an

institution's graduates who ara citizens
or nationals of the United States and
who have taken the examination of the
Educational Commission for Foreign
Medical Graduates (ECFMG),
Philadelphia, Pennsylvania, for the first
time during the most recent 24-month
period have passed that examination,
(§ 149.84 (f) and (g)). The ECFMG
examination was selected because it 1s
a common and readily accessible
examination by which a U.S. citizon
foreign medical graduate may qualify for
entry into graduate medical education in
the United States. It is estimated that at
least 95 percent of the graduates of any
U.S. medical schaol taking the ECFMG
examination for certification purposes.
would pass the examination on their
first attempt, Therefore, a 956 percent
ECFMG pass rate at foreign medical
schools establishes a comparable
likelihood that the graduates of those
schools may successfully enter the
United States medical health gare
delivery system as.fully licensed
physicians. This comparability test '

- establishes a comparable likelihood that

the GSLP loans will be repaid.

. A foreign medical school which has
not yet graduated two classes will be
unable to qualify under thie proposed
criteria (§ 149.84(e)). The Commissioner
believes that, in the absence of any
other basis for determining whethor
such an institution is “comparable” to
an American medical school, it is
justifiable to withhold approval of the
institution until the ECFMG test scores
are available.

In addition, foreign medical schools
will need to demonstrate that they meet
a number of other basic requirements,
such as bemg listed in the World Health
Organization Directory and recognized.
by evaluative bodies in their own
c}tln)mtnes (§ 149.84 (a). (b), (c), (d), unds
(h)

. Once a foreign medical school is
determined eligible to apply for
participation in'the GSLP, the
Commissioner will not review its
graduates "ECFMG examination scores’
again for two:yearss After two years
another review of those scores will be
required. An institution will lose its
eligibility immediately if at any time it
no longer meets the other criteria
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(§ 149.85). In any case where a
previously eligible foreign medical
school loses its eligibility, those students
who received loans under the GSLP
while the school was eligible may
continue to receive loans for the
remainder of their enroliment at the
school (§ 149.86).

_ Availability of Comments

Comments on these proposed
regulatlons will be available for public
inspection in Room 3030, Regional
Office Building 3, 7th and D Streets,
S.W., Washington, D.C. from 8:30 a.m. to
4 p.m., Monday through Friday (except
Federal holidays).

Dated: April 2, 1979:
Emest L. Boyer, ) ’

C 'ufr-; rtiy

Approved: April 12, 1979.
Joseph A. Califano, Jr.,
Secretary of Health, Education, and Welfare.
{Catalog of Federal Domestic Assistance No.
13.460, Eligibility of Foreign Medical Schools

Under the Guaranteed Student Loan
Program)

1. Part 149 of Title 45 of the Code of
Federal Regulations is amended by
revnsmg the title to read as follows:

PART 1 49—POSTSECONDARY

EDUCATION--PROCEDURES FOR

DETERMINING INSTITUTIONAL

ELIGIBILITY AND FOR RECOGNIZING

ACCREDITING BODIES AND CERTAIN
' STATE AGENCIES

2. Part 149 of Title 45 of the Code of
Federal Regulations is amended by
reserving subparts C and D and by
. adding a new subpart E, to read as
follows;

-Subpart E—Procedures and Criteria for
Determining Institutional Eligibility of
Foreign Medical Schools Under the
Guaranteed Student Loan Program

Sec.
149.81 Purpose and scope.
149.82 Definitions.
149.83 Procedures for ehglblhty
determination.
. 149.84 Ciriteria for determmatwn of
- comparability.
149.85 Duration of eligibility determmahon.
149.86 Effect of determination that
‘ previously eligible school is no longer
eligible.
. Authority: Sections 432 and 435(2) of the
Higher Education Act of 1965, as amended (20
U.S.G. 1082, 1085(a)).

§149.81 Purpose and scope.

(a) An educational institution located
outside of the United States is eligible to
apply for participation in the
. Guaranteed Student Loan Program
{GSLP) if it is comparable to an -

institution of higher education ora
vocational school in the United States
and has been approved by the
Commissioner for purposes of the GSLP.
This subpart sets forth procedures and
criteria by which the Commissioner
determines whether medical schools
located outside the United States and
Canada.are eligible to apply for
participation in the GSLP.
“Participation” in the GSLP by a foreign
medical school means that its students
who are citizens or nationals of the
United States may apply for loans from
eligible lenders under that program.

{b) This subpart does not cover the
procedures and criteria by which a
foreign medical schoo} determined
eligible to apply for participation in the
GSLP actually applies for such

- participation. Those procedures and

criteria are set forth in the GSL
regulations (45 CFR Part 177).

(c) With respect to medical schools
located in Canada, the Commissioner
uses the same procedures and criteria
for determining eligibility as for medical
schools located in the United States
because the nationally recognized
accrediting agency which accredits
medical schools located in the United
States also accredits medical schools
located in Canada.

(20 U.S.C. 1082, 1085)

§ 149.82 Definitions.

For purposes of this subpart:

“Medical school” means an institution
of higher education or a vocational
shcool which provides an educational
program for which it awards the degree
of doctor of medicine.

“Foreign medical school" means a
medical school not located in a State or
in Canada.

“State” includes, in addition to the
several States of the Union, the
Commonwealth of Puerto Rico, the
District of Columbia, Guam American
Samoa, the Virgin Islands, the Trust
Territory of the Pacific Islands, and the
Northern Mariana Islands.

“Institution of higher education”
means an educational institution which
meets the requirements of clauses (1),
{3), and (4) of section 435(b) of the ‘
Higher Education Act of 1965 and is
legally authorized within the country in
which it is located to provide a program
of education beyond secondary
education.

“Vocational school” means a business
or trade school, or technical institution
or other technical or vacational school,
which meets the requirements of clause
(1) of section 435(c) of the Higher
Education Act of 1965; is legally
authorized to provide, and provides

within the country in which it is located,
a program of postsecondary vocational
or technical education designed to fit
individuals for useful employment in
recognized occupations; and has been
conducting classes in that country for at
least two years.

“Guaranteed Student Loan Program
(GSLPJ)" means the student loan
program authorized by Title IV, Part B,
of the Higher Education Act of 1965 (20
U.S.C. 1071, to 1087-4).

(20 U.S.C. 1082, 1065, 1141)
§149.83 Procedures for eligibllity
determination.

{(a) The Commissioner may determine
a medical school located outside the
United States and Canada to be
comparable to an institution of higher

. education or a vocational school and

eligible to apply for participation in the
GSLP upon the request of either:

(1) A person who is

(i) A citizen or national of the United
States, and

(ii) Enrolled or accepted for
enrollment at that institution, or

(2) The institution on behalf of eligible
students in attendance.

{b) The Commissioner first determines
whether the institution is an institution
of higher education or a vocational
school, as defined in § 149.82. This
determination is made, however, only if
all necessary information is provided to
the Commissioner.

(c) If an affirmative determination is
made under paragraph (b) of this
section, the Commissioner then

. determines under the criteria in § 149.84

whether the institution is comparable to
an institution of higher education ora
vacational school in the United States
for purposes of the GSLP.

(20.U.S.C. 1082, 1085}

§ 149.84 Criteria for determination of
comparabllity.

The Commissioner determines that an
institution is comparable to an
institution of hxgher education ora
vacational school in the United States
for purposes of the GSLP only if the
institution meets all of the following
criteria.

(a) The institution is a medical school.
as defined in § 149.82;

(b} The institution is listed as a
medical school in the current directory
of the World Health Organization, or in
a current supplement to that directory;

(c) The institution is recognized as a
medical school by those evaluating
bodies in the country in which the
institution is located, such as medical
associations and educational agencies,
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whose views are’ considered relevant By  ineligible: Those' students may receive-
the Commissioner; ~ = ] loans for the remainder of their

{d) The institution requirés a-period of  enrollment at the-school, provided the
instruction of not less than'32 months as  school remains a medxcal school, as
a prerequisite for its degree of doctor of  defimed‘in § 149.82.
medicine; : . - {20 US.C.1082,1085).

(e) The institution has' graduated [FR Doc.76-12068 Filed 4-20-76; 845 am]
classes during'each of the twomost - S
recent twelve-month periods; .

(f) Oné or more graduates-of the *
institution are- citizens-or nationals of’
the United States who have taken the-
examination of the Educational ,
Commission for Foreign Medical
Graduates (ECFMG), Phlladelphla, )
Pennsylvania, for the first time'during
the mostrecent 24-month-period; -

(g) Not less than 85 percent of the”
institution’s graduates who are citizens .
or nationals.of the: United-States and
have taken the ECFMG examination for
the first time duririg the.most recent 24-
month period-have passed that .-
examination; and.:

{(h) The institution’s graduates may
legally bé licensed to practice-medicine
in the country in,which- the institution is
located.

(20:0.5.C. 1082, 1085) .

§ 149.85 Duration of ehgibmty
determination. .

(2) A determination by the .
Commissioner. that a foreign medical
.school is ehglble to.apply for
participation in the GSLP is effective for
no more than two years. The .
determination is not rescinded during
the two-year period even if at any time
during that period the institution no
longer meets the criteria sef forth in
§ 149.84 (f) and. (g)

(6) However, if at any time an
" institution no longer meets the’
requirements for an institution of higher
education or a vocational school or'no
longer meets the criteria set forth-in"

§ 149.84 (except paragraphs (f) and (g)),
it loses its eligibility on the date.it no.
longer meets those requirements. The *
Commlssxoner. in that case, informs the
institution by mail that it i 1s no longer
.eligible. ~ -

(20 U.5.C. 1082, 1085)

- §$149.86 Effect of determination that
previously eligible school is no longer -
eligible. o

Upon a determination by the
Commissioner that & foreign medical
school previously determined elxglble to
apply for participation in the GSLP is no
longer eligible,.only those students at
the foreign.medical: school. who actually
received loans:for a, period durmg which
the school was-eligible:may-receive:
loans for attendance at that school
during such:time:as the school remains
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‘Notices

Federal Register
Vol. 41, No. 79

Monday, April 23, 1978

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of -
authority, filing of petitions and
applications and agency statements of
organzation and funcfions are examples
of documents appearing in this section.

DEPARTMENTOF AGRICULTURE
Forest Service -

The NEPA Decision Process; Request
for Comments .

The Council on Environmental Quality
(CEQ) has published regulations for
implementing the procedural provisions
of the National Environmental Policy
Act of 1969, PL 91-190 (NEPA). The CEQ
regulations (40 CFR parts 1500-1508;
Federal Register November 29, 1978,
pages 55878-56007) and proposed
Department of Agriculture regulations
soon to be published in draft form, have
been integrated into proposed Forest
Service procedures which will be issued
as revised Forest Service Manual
Chapter 1950. This manual revision will
implement the CEQ and USDA
regulations and provide direction that
will make Forest Service compliance
with the NEPA more efficient and
effective in an integrated environmental
- analysis and decisionmaking process.

Comments.should he submitted on or
before May 20, 1979, to the Chief, Forest
Service, P.O. Box 2417, Washington, DC
20013. )

For further information, contact Ralph
B. Solether, Acting Environmental
Coordinator, USDA Forest Service,
telephone 202-447-4708. :

The proposed revision has been
written to provide one policy document
for use by Forest Service personnel. It
incorporates appropriate CEQ
regulations by direct quotation or
citation and expands where necessary
to further define Forest Service
procedures.

This revision is generally organized
the same as Ferest Service Interim
Directive No. 5, FSM 1950, issued May
26, 1978, which follows the sequence of
the decision process. It provides the
same outline for environmental
assessments and environmental impact
. statements and focuses upon the total

decisionmaking process rather than the
environmental documents. to strengthen
the integration of the NEPA and the
decisionmaking process, it provides for
filing the record of decision with the
final environmental impact statement.

The Forest Service has also revised
the NEPA Process Handbook (FSH
1909.15) which provides examples of
how to do the jobs required by policy.
This handbook is not being published
here, but it is available for review in the
Office of the Environmental
Coordinator. The handbook contains a
reprint of the CEQ regulations sa that
these will be available when necessary
for all users of the handbook.

The revised manual incorporates all
applicable laws, regulations and
Executive Orders of the President. The
latter are periodically referenced, and
copies are available at the Office of the
Chief or the Offices of the Regional
Foresters throughout the country. Other
referenced material such as the Inform
and Involve Handbook, Secretary of
Agriculture’s memoranda and other
sections of the Forest Service Manual
are either available upon request or may
be reviewed in the Office of the
Environmental Coordinator. An index is
‘provided at the end of this notice to

- assist reviewers who are unfamiliar

with the Forest Service Manual format.

The proposed policy revision to the
Forest Service Manual is set forth as
follows. -

Dated: April 13, 1979.

John R. McGulre,
Chief.

Title 1900—Planning

CHAPTER 1950—THE FOREST
SERVICE NEPA PROCESS

Contents

Sec.

1950.1 Authorities

1950.2 Objectives

1950.3 Policies

19504 Responsibilities

195041 Lead Agency

195042 Cooperating Agencies

1950.5 Definitions

19506 Limilations On Actions After It Has
‘Been Determined That An Environmental
Impact Statement Will Be Prepared.

1950.7 Elimination Of Duplication With
State And Local Procedures

1951 Enviromental Analysis

195110 Relationships

19511 Public Involvement

1851.2 [dentify Issues, Concerns, and
Opportunities {(Scoping)

19513 Development of Criteria

185131 Evaluation Critedia

19514 Data and Information Collection

1951.5 Situation Assessment

19516 Formulate Allemnatives

19517 Estimate Effects

18518 Evaluate Alternatives

18518 [Identification Of The Forest Service
Preferred Alternative

1952 Documentation

18521 Categorical Exclusions

19522 Actions Requiring Documentation

1952.21 Environmental Assessment (EA}

195222 Environmental Impact Statements
(EIS)

1952222 Legislative Environmental Impact
Statements

1952.23 Notice Of Intent

1952.24 Finding Of No Significant Impact

19523 Format

19524 Contents

19525 Pracessing

185251 Environmental Assessments

19852.52 Finding Of No Significant Impact

1852.53 Nolice Of Intent

1952.5¢ Environmental Impact Statements

195254a Filing

1932.54b Circulation

19526 Corrections, Supplements, Cr
Revisions

1952.61 Environmental Assessments —

1952.62 Dralt Environmental Impact
Statements

195263 Final Environmental Impact
Statements

19527 Commenting

1952.71 Forest Service Environmental
Impact Statements

1952.71a Draft Environmental mpact
Statements

1952.71b Final Environmental Impact
Statements

1952.72 Review Of Other Agency
Environmental Impact Statements

195272a Referrals -

1953 Decision

19531 Record Of Decision

1953.2 Decision Notice

1953.21 Decision Notice For Unprecedented
Actions Or Actions Similar To Those
Which Normally Require An
Environmental Impact Statement

195322 Decision Notice For Actions
Involving Flood Plains And Wetlands

1854. Implementation, Monitoring. and
Control

19541 Implementation

19542 Monitoring

1854.3 Control

“The National Environmental Policy
Act (NEPA} is our basic national charter
for protection of the environment. It
establishes policy, sets goals (section
101), and provides means (section 102),
for carrying out the policy. Section
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102(2) contains “action-forcing'

* provisions to make sure that Federal
agencies act according to the letter and
spirit of the Act... . ‘

“,..itis not better documents, but-
better decisions that count. NEPA's
purpose is not to generate paperwork—
but to foster excellent action. The NEPA
process is intended to help public

officials make decisions that are based

on understanding and enhance the
environment.” (40 CFR 1500.1) !

“(a) All policies and programs of the
various USDA agencies shall be '
planned, developed and implemented so
as to achieve the policies declared by
NEPA in order to assure responsible
‘stewardship of the environment for
present and future generations.” (7 CFR
Subtitle A, Part 26.2) ! .

The Forest Service NEPA process
includes all measures necessary for
compliance with Section 2 and Title I of
the National Environmental Policy Act
of 1969 (P.L. 91-190 NEPA). The process
recognizes that environmental analysis
is an integral part of Forest Service
planning and decisionmaking, and it is
used to insure that decisions conform to
other applicable laws under which the
Forest Service operates.

This chapter constitutes Forest
Service procedures for implementing the
National Environmental Policy Act,

Department of Agriculture and Council -

on Environmental Quality regulations. It
incorporates as quotations those
portions of the Council’s Regulations of
primary concern to the Forest Service,

1950.1 Authorities.—The Forest
Service is authorized and directed by
the NEPA to carry out its programs in
ways that will create and maintain
conditions under which man and nature
can exist in productive harmony, and ~
fulfill social ‘and economic needs of
present and future generations of
Anmericans. .

Several laws.require a systematic
interdisciplinary approach to planning
and decisionmaking, These include the
National Environmental Policy Act,
Forest and Rangeland Renewable
Resources Planning Act, as amended
and the National Forest Management
Act. The NEPA also requires detailed
statements on proposed major Federal
actions significantly affecting the quality
of the human environment (Section
102(2)(C)). - )

1950.2 Objectives.-~The objectives
of the Forest Service NEPA Process with
its accompanying documents are to:

1. Integrate the requirements of NEPA
with other planning and decisionmaking

i See Section 520, FSH 1909.15, the NEPA Process
Handbook for the Council’s Regulations 40 CFR
1500-1508.28. See Section 540 for U.S. Department of
Agriculture Regulations 7 CFR Subtitle A, Part 26.

procedures'requl"ed by law or by Forest-
Service practice so that all such
procedures run concurrently rather than

~ consecutively.

2, Provide careful and appropriate -
consideration of physical, biological,
social and economic concerns in -

 planning and decisonmaking.

3. Provide for early and continuing
participation of other agencies, .
organizations, and individuals having
appropriate responsibilities, expertise,
or interest. .

4, Determine if there is a need for an
Environmental Impact Statement.” .

5. Assure that planning and
decisonmaking is open and available for
public review.

6. Emphasize decisionmaking rather
than the environmental documents. |

7.*. .. make the NEPA process more
useful to decisionmakers and the public;
to reduce paperwork and the
accumulation of extraneous background
data; and to emphasize redl
environmental issues and alternatives.

. . .” 40 CFR 1500.2(b)).

- 8. “Use the NEPA process to identify
and assess the reasonable alternatives
to proposed actions that will avoid or
minimize adverse effects of these
actions upon the quality of the human
environment.” {40 CFR 1500.2(e}):

9. “Use all practicable means,
consistent with the requirements of the
Act and other essential considerations
of national policy, to restore and
enhance the quality of the human
environment and avoid or minimize any
possible adverse effects of their actions
upon the quality of the human
environment.” (CFR 1500.2(f)).

10. Identify a preferred alternative
when considering alternative policies,

. plans, programs, or projects. ~

11. Document the rationale of the
decisionmaker. )
12. Provide a basis for determining

. management requirements, mitigation

measures, and contract provisions or
stipulations. - ~

1950.3- Policies.”

(1) An environmental analysis will be
made for all decisions about actions and
policy changes affecting resources, other
land uses, or the quality of the physical,
biological, economic, and social
environment, |

(2) Theé environmental analysis is the
decision process used to determine the
significance of effects. This in turn,
determines which and when - .
environmental documents are
appropriate.

Analyses are documented in either an
Environmental Assessment (EA) )
including a Finding of No Significant

. Impact, or an Environmental Impact

3

- Statement (EIS) (See FSM 1952). The

length and detail of analyses and the
degree of documentation varles
according to the type of decisions being
made and is determined by the official
responsible for the decision(s). This
determination is made through

- consideration of the importance of the

effects of the decision(s) (FSM 1951.7).
Documents must-present a logical -

.explanation of the need for the action;

the criteria for evaluating alternatives;
the alternatives considered; the
anticipated effects of implementing the
alternatives; and, in most cases, the
Forest Service preferred alternative.

_ (3) Environmental documents such as
EA'’s, EIS's, Notices of Intent, and
Findings of No Significant Impact should
replace, and not duplicate, other reports
previously used to serve similar
purposes. This is intended, among other
things, to reduce paperwork and delay.

(4) Analyses must be conducted ag
early as possible and be uged for -
decisions and recommendations, EA's
and EIS’s document the analysis, and
identify the line officer responsible for
the decision. Environmental
Assessments or Impact Statements are
not required for those classes of actions
identified as “categorical exclusions”
(FSM 1952.1).

(5) Responsible officials shall
“encourage and facilitate public
involvement in decisions which affeat
the quality of the human environment"
(40 CFR 1500.2(d)). Agencies,
organizations, and individuals having
responsibilities, expertise, or expressed
interest shall be consilted as

_appropriate at the beginning of the
analysis activity, The A-95 project .
notification process shall be used, when
appropriate, to notify State and local
agencies. Consultations must be
documented.

(6) Analysis will impartially consider

. reasonable alternatives and the

aniticpated effects associated with each
alternative. ‘

(7) “Environmental Assessments and
Environmental Impact Statements shall
be prepared using an interdisciplinary
approach which will insure the
integrated use of the natural and soclal
sciences and the environmental design
arts.” (section 102(2)(a) of the NEPA),
“The disciplines of the preparers shall
be appropriate to the scope and issues
identified in the scoping process." (40
CFR 1502.6). (8) Costs of environmental
analyses and documents for /n-service
originated programs are a part of the -
regular budgetary process for the plan,
program or project. Costs will be borne
by the benefitting activity(ies) unless
special provision is made at the *



Federal Register / Vol. 44, No. 79 / Monday, April 23, 1979 [/ Notices

23893

Washington Office level. For out-service
originated activities, see FSM 1950.4.

- (9} Responsible officials “shall not
commit resources prejudicing selection
of alternatives before making a final
decision.” (40 CFR 1502.2(f})). This
applies beth to actions for which an EA
or EIS is required.

(10} Any plan, program, or project
located in or that may affect flood plains
or-wetlands must be responsive to E.O.
11988 and 11990 (See FSM 2527 and
2528). :

{11) The Chief, Regional Foresters,
Area and Station Directors shall
designate a person in their office to
serve as Environmental Coordinator -
who shall insure that information on
status of EIS's and .other élements of the
NEPA process is provided.

{12} Responsible officials shall insure
that envircnmental analyses and
Environmental Impact Statements are
conducted and prepared “concurrently
with an integrated with environmental .
impact analyses and related surveys
and studies required by the Fish and
Wildlife Coordination Act (16 U.S.C.
Sec. 661 et seq.), the National Historic
Preservation Act of 1966 (16 U.S.C. Sec.
470 et seq.}, the Endangered Species Act

-0f 1973 (16 U.S.C. Sec. 1531 et seq.), and
other environmental review laws and
executive orders.” {40 CFR 1502.25).

(13} Information about Forest Service
policies, including the NEPA process.
requirements, shall be provided upon
request, to agencies, organizations and
individuals so that they are aware of
studies and information that may be
required before Forest Service action on
their application. -

1950.4 Responsibilities—The Chief
is responsible for environmental
analysis and documentation relating to
legisiation and selected national
policies, plans, programs, and projects
including but not limited to plans
programs, or projects affecting areas
involved in pending legislation for
wilderness desighation or study. The
Forest Service Environmenial °
Coordinator shall be responsible for
overall review of FS NEPA compliance.

The Regional Forester, Area Director,
Station Director, Forest Supervisor,
District Ranger and Research Program
Managers and Project Leaders are
responsible for determining the need for
environmental analyses, making the
identifications shown in FSM 1951.2,
preparation of environmental ~
documents, and-making decisions within
their areas of responsiblity and subject
toFSM1952. =

Delegations of authority are spetified
in Forest Service Manual 1230. Officials
delegated responsiblity for proposed

actions are responsible for
environmental analyses (Also see FSM
1952.54a). .

Project proponents may be required to
provide data and documentation,
subject to the following requirements:

(a)Information. If any agency requires
an applicant to submit environmental
information for possible use by the
agency in preparing an Environmental
Impact Statement, then the agency
should assist the applicant by outlining
the types of information required. The
agency shall independently evaluate the
information submitted and shall be
responsible for its accuracy. If the
agency chooses to use the information
submitted by the applicant in the
Environmental Impact Statement, either
directly or by reference, then the names
of the persons responsible for the
independent evaluation shall be
included in the list of preparers (Sec.
1502.17). It is the intent of this
subparagraph that acceptable work not
be redone, but that it be verified.by the
agency. .

{b) Environmental Assessments. If an
agency permits an applicant o prepare
an Environmental Assessment, the
agency, besides fulfilling the
requirements of paragraph (a) of this
section, shall make its own evaluation
of the environmental issues and take
responsibility for the scope and content
of the Environmental Assessment.

*(c) Environmental Impact
Statements. Extept as provided in 40
CFR 1506.2 and 1506.3, any
Environmental Impact Statement
prepared pursuant to the requirements
of NEPA shall be prepared either
directly, by a contraclor selected by the
lead agency or, where appropriate under
Sec. 1501.6(b) by a cooperating agency.
Itis the intent of these regulations that
the contractor be chosen solely by the
lead agency, or by the lead agency in
cooperation with cooperating agencies,
or where appropriate, by a cooperating
agency to avoid any conflict of interest.
Contractors shall execute a disclosure
statement prepared by the lead agency,
or where appropriate, the cooperating

- agency, specifying that they have no

financial or other interest in the outcome
of the project. If the document is
prepared by contract, the responsible
Federal official shall furnish guidance
and participate in the preparation and
shall independently evaluate the
statement prior to its approval and take
responsibility for its scope and contents.
Nothing in this section is intended to
prohibit any agency from requesting any
person to submit information to itar to
prohibit any person from submilting

information to any agency.” (406 CFR
1506.5).

When an applicant is permitted to
prepare an Environmental Assessment,
or a contractor is employed to prepare
an Environmental Impact Statement,
their activities shall be limited 1o those
shown as the usual roles of the
interdisciplinary team, {See FSM 1951).
Applicants or contractors must comply
with requirements of FSM 1350.

195041 Lead Agency—"A lead
agency shall supervise the preparation
of an Environmental Impact Statement if
more than one Federal agency either:

(1) Proposes or is involved in the same
action; or

(2} Is involved in a group of aclions
directly related to each other because of
their functional interdependence or
geographical proximity.

*(b) Federal, State, or local agencies,
including at least one Federal agency,
may act as joint lead agencies fo
prepare an Environmental Impact
Statement. . . .

“(c) . . . the potential lead agencies
shall determine by letter or
memorandum which agency shall be the
lead agency and which shall be
cooperating agencies. The agencies shall
resolve the lead agency question so as
not to cause delay. If there is
disagreement among the agencies, the

-following factors {which are listed in
order of descending imporlance} shall
determine lead agency designation:

(1) Magnitude of agency’s
involvement.

(2) Project approval/disapproval
authority.

{3) Experlise concerning the action’s -
environmental effects.

(4) Duration of agency’s involvement.

{5) Sequence of agency's involvement.

“(d} Any Federal agency, or any State
or local agency or private persan
substantially affected by the absence of
lead agency designation may make a
wrilten request to the potential fead
agencies that a lead agency be
designated.

“(e) If Federal agencies are unable to
agree on which agency will be the lead
agency . . . any of the agencies or
persons concerned may file a request
with the Council asking it to determine
which Federal agency shall be the fead
agency.

“A copy of the request shall be
transmitted to each potential lead
agency. The request shall consist of

(1) A precise description of the nature
and extent of the proposed action.

(2) A detailed statement of why each
potential lead agency should or should
not be the lead agency under the criteria
specified above . . .
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“(f} A response may be filed by a
potential lead agency concerned within
20 days after a request is filed with the
Council. The Council shall determine as
soon as possible but not’later than 20
days after receiving the request and all
responses to it which Federal agency
shall be the-lead agency and which
other Federal agengies shall be ‘
cooperating agencies.” (40 CFR 1501. 5]

A Forest Service request that the
Council determine which Federal ‘
Agency shall be the lead agency shall be
sent to the-Forest Service Environmental -
Coordinator in Washmgton, DG, for-
processing.

Where National Forest System lands -

. are involved, the Forest Service should _
exert a strong role in envrronmental
analyses.

1950.42 Cooperating Agencies.—

‘. . . Upon request of the lead agency,
any other Federal agency-which has

jurisdiction by law shall be & .

cooperating agency. In addition, any
other Federal agency which has special

. expertise with respect to any.
environmental issue, which should be
addressed in the statement may be a
cooperating agency upon request of the
lead agency. An dgency may request the_
lead agency to designate it a
cooperating agency.

_ “(a) The lead agency shall: .

. (1) Request the participation of each,
‘cooperating agency in the NEPA process
at the earliest possible time. _ -

(2) Use the environmental analys1s
and proposals of cooperating agencies
with jurisdiction by law or apecial
expertise, to the maximum extent

. possible consistent with its
responsibility as lead agency.

(3) Meet with a cooperating agency at
the latter’s request.

“(b) Each cooperating agency shall: .

(1) Participate in the NEPA process at
the earliest possnble time. -

{2) Participate in the scoping process

(3) Assume on request of the lead
agency responsibility for-developing
information and preparing
Environmental Impact Statement
concerning which the cooperating
agency has special expertise.

(4) Make available staff support at the

- lead agency's request to enhance the
latter’s interdisiplinary capability.

. (6} Normally use its own funds. The
lead agency shall, to the extent
available funds permit, fund those major
activities or analyses it requests from
cooperating agencies. Potential lead
agencies shall inclue such funding
requlrements in their budget requests.

“(c) A cooperating agency may in
response to a lead agency's request for
assistance in preparing the

Environmental Impact Statement. . .
reply that other program commitments
preclude any involvement or reply that
other program commitments preclude

. any involvement or the degree of

involvement requested in the action that
is the subject of the Environmental
Impact Statement. A copy of this reply
shall be submitted to the Council.” (40

. CFR 1501.6).

- 'When National Forest Systems lands
are involved, and the Forest Service is
not the lead agency, the Regional -
Forester shall request that the Forest
Service be a cooperating agency,

If the Forest Servrce is requested to be
a cooperating agency and other program
commitments preclude the requested
involvement, a reply to this effect shall
be prepared by the Regional Forester,
Area or Station Director. A copy of the
reply must be sent to the Forest Service
Environmental Coordinator in
Washington, D.C., within 10 working
days of the date that the letter is
transmitted.

1950.5 Defzmtzons —In addition tc
the definitions in this section, also see
FSM 1905—Definitions and Section 1508
of the Council's Regulations in Section
520 of FSH 1909.15, the NEPA. Process
Handbook.

Decision Notice; The Decision Notice
clearly portrays the decision reached

_ through the process documented in the

EA. It also establishes the date of the
responsible official’s decision.

" Environment: The aggregate of
physical, biological, economic, and

social factors affecting organisms in an

area. (See also human envuonmental)
(40 CFR 1508.14).

Environmental Analysis: All activities
related to assessing or analyzing
alternatives and their envuonmental
effects.

Environimental Assessment. “..a
concise public document. . . .” which
documents the environmental analysis.
(40 CFR 1508.9).

Environmental Design Arts: Those
disciplines such as architecture, civil
and environmental engineering, and -
landscape architecture which directly
influence the physical environment as a
result of the design of projects of all
kinds. -

Evaluation Criteria: Predeteimined
rules for appraising alternatives.

Flood Plains: Lowland and relatively
flat areas adjoining inland and coastal
water including as a minimum, that area
subject to a one percent or greater
chance of flooding in any given year.
Floodprone wetlands and sinkholes, and
sheet flow or shallow flooding areas
such as debris cones or alluvial fans

built up by material carried by mountain
streams, are special flood plain aveas.

Implementation: Those activities
necessary to respond to the decision~

Interdisciplinary Approach: The
utilization of individuals representing
two or more areas of knowledge and
skills focusing on the same subject. The
participants develdp solutions through
frequent interaction so that each
disciplines may provide insights to any
state of the problems, and disciplines
may combine to provide new solutions.
This is different from a multidisciplinary,

team where each specialist {s assigned a
portion of the problem‘and their partial
solutions are linked together at the end
to provide the final solution,

Irreversible: Applies primarily to the
use of nonrenewdble resources, such as
minerals or to those factors which are
renewable only over long time spans,

such as soil productivity. “Irreversible”
also includes loss of future options.

Irretrievable: Applies to losses of
production, harvest or use of renewable
natural resources. For example, some or

all of the timber production from an area
is irretrievably lost while an area is
used as a winter sports site. If the use is
changed, timber production can be
resumed. The production lost is
“irretrievable,” but the action is not
irreversible.

Issue: A point, matter, or question to
be resolved.

. Wetlands: Areas that are inundmed
by surface or ground water with a
frequency sufficient to support and
under normal circumstances doos or
would support a prevalence of
vegetative or aquatic life that requires
saturated or seasonally saturated soil
conditions for growth and reproduction,

Responsible Official: The Forest
Service line officer who has been
delegated the authority to approve, or
adopt, policies, plans, programs, or
projects. -

1950.6 Limitations On Actions After
1t Has Been Determined That An
Environmental Impact Statement Wil
Be Prepared,

*(a) Until an agency issues a Record
of Decision (except as provided in
paragraph (c) of this section), no action
concerning the proposal shall be taken
which would: -

(1) Have an adverse environmental
impact; or
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{2) Limit the choice of reasonable
alternatives.

(b} If any agency is considering an
application from a non-Federal entity,
and is aware that the applicant is about
to take an action within the agency's
jurisdiction-that would meet either of
the criteria in paragraph (a) of this
section, then the agency shall promptly
notify the applicant that the agency will
take appropriate action to insure that
the objectives and procedures of NEPA
are achieved.

*(c) while work on a required program
Environmental Impact Statement is in
progress and the action is not covered
by an existing program statement,
agencies shall not undertake in the
interim any major Federal action
covered by the program which may
significantly affect the quality of the

human environment unless such action:

-

(1) Is justified independently of the
program;

(2) Is itself actompanied by an
adequate Environmental Impact
Statement; and

(3) Will not prejudice the ultlmate
decision on the program. Interim action
prejudices the ultimate-decision on the
program when it tends to determine
subsequent development or limit
alternatives.

*(d) This section does not preclude
development by applicants of plans or
designs or performance of other work
necessary to support an application for
Federal, State or local permits or
assistance. . . ." (40 CFR 1506.1).

1950.7 EIJmmatlon aﬁDup]xcatzon
with State and Local Procedures—In
order to reduce duplication of Forest
Service NEPA activities and those
required by State and local
governments, responsible officials shall
initiate contacts with appropriate State
and local officials to determine if
cooperative analyses and
documentation is désirable. Contacts
may include State and local -
clearinghouses. individual State and
local agencies, councils of government,
and local government officials. (40 CFR
1506.2).

1951 Environmental Analysis (See
FSM 1950.3 No. 1). An analysis must be
conducted systematically to help insure
that required information is considered
in a logical manner which generally
leads to identification of a preferred
alternative. The analysis may be carried
out in separate, but interrelated steps.
The process is iterative with information
feeding back through earlier steps whlch
may be combined or expanded
depending on the situation.

A systematic, interdisciplinary
approach is required. Team member

mterachon provides necessary insights
in all steps of the process. The
disciplines involved in an analysis
“shall be appropriate to the scope and
the issues identified in the scoping
process.” (40 CFR 1502.6). In each
analysis, use should be made of earlier
documented analysis information to
avoid duplication of previous effort and
to maximize use of available
information. .

“Whenever a broad Environmental
Impact Statement (or Environmental
Assessment} has been prepared (such as
a program or policy statement) and a
subsequent statement or Environmental
Assessment is then prepared on an
action included within the entire
program or policy (such as a site-
specific action} the subsequent
statement or Environment Assessment
need only summarize the issue
discussed in the broader staiement and
incorporate discussions from the
broader statement by reference and
shall concentrate on the issue specific to
the subsequent action. The subsequent
document shall state where the earlier
document is available . . ." (40 CFR
1502.20(f)).

Normally, environmental analyses are
completed and documented in an EA or
EIS. If the need to complete the analysis
and/or documentation is eliminated (i.e.,
the project application is withdrawn, or
for other reasons) the analysis and/or
documentation should be terminated
and the interested parties informed.
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1951 10-Relationships.——The relationships between the environmental

analysis, the environmental. documents and implementation, are shown

in diagrams below

When the need for an EIS has When- the need for an EIS has
not been determined been determined (ESM 1952.22)
Environmental Analysis ’ Notice of Intent
, J _
Environmental Notice of . Environmental
Assessment Intent. ] Analysis
And FONSI :L
i N
Decision | Draft EIS | | Draft EIS |
Notice J/ J/
Final EIS: | i’ Fanal EIS |
- Record of . Record of
Decision . Decasion
J I} L
Implementation, Monitoring ’ * Implementation, Monitoring

- -

and Control and Control

The usual roles of participants in the major steps of thew
NEPA process are shown in the following chart.

- Usual Role of Participants

The responsible R Agencies,
official (see FSM  Interdiscipfinary team  organzations, and
The NEPA process 1950.4) (use individuals
definition)
1. *Environmental analysis and decision process:
A. Identify 1ssues, concems, and OppOrtUNItes....umeemens Responsible Rec d Rec
B. Development of critena Responsible Rec d R J
- C. Data and infc ion collects Review Responsible...... Provide information.
D. Situation Review Responsible ... .. Provide information.
E. Formulate at i Résponsible Assist Recc
F Estimate effects Review Responsible ....... Provida information,
G. Eval } 4 Responsibla...ewes Assist Prowidé inf, i
H. ldentify the FS prefy ] al a Responsible....we... Rect d R o}
2. D i R Responsible ... Review,
3. Establish d date Responsible . Recommend .. Aeview.
4. Implementation, monitonng and control Responsib Assist Assist.

*Public mvolvement is an integral part of the process. .
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1951.1 Public Involvement.—Public
involvement is an integral part of the
Forest Service NEPA Process. Public
participation may be involved in each
step of the analysis. See FSM 1626 and
Inform and Involve Handbook and
Secretary of Agriculture Memo No. 1695,
Supp. No. 5. See Section 111, of FSH
1909.15, the NEPA Process Handbook for
a list of agencies with legal jurisdiction
or expertise. P .

Responsible officials shall:

*{a) Make diligent efforts to involve
the public in implementing the Forest
Service NEPA procedures; and

*(b) Provide public notice of NEPA-
related hearings, public meetings, and
the availability of environmental
documents so as to inform those persons
and agencies who may be interested or
affected.

(1) In all cases the agency shall mail
notice to those who have requested it on
an individual-action.

{2) In the case of an action with
effects of national concern, notice shall
include publication in the Federal .
Register and notice by mail to national
organizations reasonably expected to be
interested in the matter and may include
listing in the 102 Monitor.

{3) In the.case of an action with
effects primarily of local concern the
notice may include: :

{i) Notice to State and areawide
clearinghouses pursuant to OMB
Circular A-95 {Revised).

(ii) Notice to Indian tribes when
- effects may occur on reservations.

(iii) Following the affected State’s
public notice procedures for comparable
actions. '

(iv) Publication in local newspapers
-{in papers of general circulation rather
than legal papers).

{v) Notice through other local media.

{vi) Notice to potentially interested
community organizations including
small business associations.

(vii) Publication in newsletters that
may be expected to reach potentially
interested persons. -

(viii) Direct mailing to owners and
occupants of nearby or affected
property.

(ix) Posting of notice on-and off-site in
the area where the action is to be
located. .

*(c) Hold or sponsor public hearings
or public meetings whenever
appropriate or in accordance with
statutory requirements applicable to the
agency. Criteria shall include whether
there is:

(1) Substantial environmental
controversy concerning the proposed
action or substantial interest in holding
the hearing.

(2) A request for a hearing by another
agency with jurisdiction over the action
supported by reasons why a hearing will
be helpful. If a draft Environmental
Impact Statement is to be considered at
a public hearing, the agency should
make the statement available to the
public at least 15 days in advance
(unless the purpose of the hearing is to
provide information for the draft

- environmental Impact Statement).

*(d} Solicit appropriate information
from the public.

“(e) Explain . . . where interested
persons can get information or status
reports on Environmental Impact
Statements and other elements of the
NEPA process.

“(f) Make Environmental Impact
Statements, the comments received and
any underlying documents available to
the public pursuant to the provisions of
the Freedom of Information Act (5 U.S.C.
552), without regard to the exclusion for
interagency memoranda where such

memoranda transmit comments of
Federal agencies on the environmental
impact of the proposed action. Materials
to be made available to the public shall
be provided to the public without charge
to the extent practicable, or at a fee
which is not more than the actual cost of
reproducing copies required to be sent
to other Federal agencies, including the
Council.” (40 CFR 1508.8).

The composite list of Environmental
Impact Statements under Preparation
(FSM 1952.23) identifies the person to
contact for further information about
environmental impact statements.

o

Information about other environmental
analyses and their documentation shall
be furnished to the public by designated
Environmental Coordinators in the
Washington Office, Regional Offices.
Forest Supervisor’s Offices, Research
Stations and S&PF Area Offices when
requested. Other personnel may make
documents available as appropriate.

Where flood plains or wetlands are
involved, there must be sufficient public
participation to satisfy the requirements
for. early public review as shown in
Section 2.A(4) of E.O. 11988, and Section
2(B) of E.O. 11890. (See FSM 2527 and
2528).

1951.2 Identify Issues, Concerns, and
Opportunities.—{Scoping). The
environmental analysis begins by
identifying the major issues, concerns,
or opportunities and the need fora
decision.

“There shall be an early and open
process for determining the scope of
issues to be addressed and for
identifying the significant issues related
to a proposed action. This process shall
be termed scoping. . . .” (40 CFR 1501.7) .

See section 141 of FSH 190915, the
NEPA Process Handbook. for a list of
environmental factors that might be
involved.

When the action is such that an
Environmental Impact Statement is
required (FSM 1952.22a), or is highly
probable, the responsible official shall:

*. . . (1) Invite the participation of
affected Federal, State, and local
agencies, any affected Indian tribe, the
proponent of the action, and other
interested persons (including those who
might not be in-accord with the action
on environmental grounds).

*(2) Determine the scope and the
significant issues to be analyzed in
depth in the Environmental Impact
Statement.

*(3) Identify and eliminate from
detailed study the issues which are not
significant or which have been covered
by prior environmental review,
narrowing the discussion of these issues
in the statement to a brief presentation
of why they will not have a significant
effect on the human environment or

.
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providing a reference to their. coverage (5)-Documentation standards-suchas  information into. an understanding of the
elsewhere. ...  those that will be used in.the writing. current and expected future conditions
*(4) Allpcate:assignments for. - and processing of the EA or EIS. related to the issues and concerns. The:
_preparation of the. Environmental Impact (6) Guidelines for selecting . expected future conditions should be
“Statement among. the lead:and . interdisciplinary team members. estimated on the basis of continuation of
cooperating agencies with the lead 1951.31 Evaluation Criteria.— current Forest Service management
agency retaining responsﬁnhty for the- Whereasmost of the.kinds. of criteria direction. Assumptxons and other
statement.- *“listed above are used by the methods used in the analysis should be.
*(5) Indicate.any public env1ronmental interdisciplinary team in the conduct of ~ recorded for subsequent use in the EA
assessments and other environmental their responsibilities, evaluation criteria  or EIS.
impact statements which are.being or are used.by the responsible official and 1951.6—Formulative Allernatives—A
will be prepared that are related to but the team in evaluating the alternatives reasonable range of alternatives is
are not part of the scope of the impact and .identifying preferred alternatives. developed to provnde different ways to
statement under consideration. | Evaluation criteria should be developed  address major issues, concerns, and
"(B)‘ Identify; other environmental - from sources external to the analysis. opportunities. These are developed
review and consultation requirements so Otherwise, decisions may appear to be consistent with goals and objectives
. the lead and cooperating agencies may made on evaluation criteria which are from legislation or higher-order FS
prepare other required analyses and’ selected to-justify the selection of the plans, programs, and policies.
studies concurrently with; and- preferred alternative. The arange of alternatives miust be
integrated with, the Ermronmental - Evaluation criteria are frequently broad enough to respond to major
Impact Statement. developed from: . issues, concerns and opportunities. All
“(7) Indicate the relationship between (1) Laws, Executive Orders, reasonable alternatives must be
the timing of the preparation of | regulations:and judicial direction. considered in the process of developing
environmental analyses and the ' (Specifically including items in Section.  -the reasonable range. See'
agency’s tentative pl'annmg and = 101(b}, of the NEPA). supplementary information for the
decisionmaking schedule. . . .” [40 CFR (2) Goals and objectives from hxgher— Council’'s NEPA Regulations, spacifically
1501.7): ¢ order Forest Service plans and'policy the comments. on Sec. 1502.14 for a .
During the public mvolvement the: statements.. ~ discussion relating to explanation of
_ responsible official may set time limits- " (3) Program objectives. « “reasonable.” (See Federal Registor,
" onenvironmental analyses and page (4) Test of legal, technical, financial, November 29, 1978). Alternatives should
limits on envu'onmentaladocuments (40  economic,.and political feasibility.. be fully and impartially developed:
CFR'1501.8). - (5) Public and.other agency Care should.be taken to insure that
“The scoping process described above  recommendations. - the range.of alternatives does not'
is not mandatory for the preparationofa”~  Sources of evaluation criteria. should prematurely foreclose options which
legislative Environmental Impact be documented. - might enhence environmental quality or
Statement. (See 1952:22a); . Evaluation criteria. established early have fewer detrimental effects. The !
. 1951.3 . Development:of-Criteria.— in the analysjs. are.subject to revision as  alternative of taking no-action
Criteria or standards must be‘agreed: the analysis proceeds. Early [contmumg the present course of action
upon early'in-the analysis process, as’ identification of evaluation.criteria “no. change”). must always be
they guide subsequent steps of the assists'in formul:ati'on of alternatives mcluded. Public involvement is
process. As used-here, standards and and estimation of implementation important in formulating alternativasi
criteria do.not refer to the policy type of  effects. It.also provides.an opportunity The extent of invalvement depends on
standards, criteria and gpidelines for others to comment, suggest - the issues, concerns, opportunities
discussed in-section 14 of RPA, as - modifications, and recommend. criteria.  involved, and the kind and magnitude of
amended {Sec. 11 of NEMA).. R that might have been omitted. ‘ the decision. Alternatives are often .
The major issues and concerns to.be- Evaluation critefia should not restrict ~ modified and new alternatives
addressed in detail during the analysis. " alternative formulation by prematurely developed as the analysis proceeds. -
determine the criteria for the subsequent - ruling outreasonable alternatives. Alternatives.should be formulated to
steps in the analysis. \ However, they should help eliminate include management requirements and
Criteria are frequently needed m development of infeasible alternatives. mitigation measures and monitoring
* regard to the following items: . . 1951:4—Data and Information needed to avoid adverse environmental
(1) Informatiorr collection standards Collection.—After the issues, concerns, effects and conform to-all other
such as: the kmg amount intensity, and  and'opportunities are identified, applicable laws relating to Forest
accuracy desired. . appropriate data-and information must-  Service activities. In the development of
. (2) Alternative formulation standards  be-collected; The type and amount of = mitigation measures, it may be desirable
such as the Kinds of altetnatives the rdata and information depends on the to contact other Federal, State, or local
responsxble official considers to be situation, the issues, concerns, agencies regarding specific
included in the reasonable range of opportunities and the scope of environmental values.
alternatives and monitoring . anticipated effects. Data collection' If the plan, program, or project is
* requirements. - should focus on the present and : located in, or may affect, flood plains or
(3} Analysis standards such as: Time expected future conditions of those wetlands, alternatives must be
periods to be covered by the analysis, physical, biological, economic and responsive to E.O. 11988 and 11990, Sce
techniques to be used. Discount rates to  social factors affecting and affected by FSM 2527 and 2528,
be applied. the decision. Sources of information 1951.7—FEstimate Effects—The
(4) Evaluation standards such as: should be documented. ' appropriate effects of implementing
Goals of management, program 1951.5—Situation Assessment.— each alternatives must be estimated.
objectives, and tests of feasibility that - Situation analysis is a means of Direct, indirect, and cumulative effects .

. will be used to compare alternatives. | translating collected data and should all be considered. Effects are
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expressed in terms of future outputs,
expenditures, costs, and changes in the
physical, biological, economic, and
social components of the environment
for each alternative. The changes should
be those associated with - .
implementation of the alternative, and
expressed, when possible, in terms of
differences from the expected future
condition associated with the “nq
action” alternative. Changes are usually
described in terms of their magnitude,
‘duration, and significance. See Section
141 of FSH 1909.15, The NEPA Process
Handbook, for a list of environmental
factors which may change as a result of
implementation of the various
alternatives. It is not always necessary
to deal with all factors:and components
of the environment. The effects
considered in analysis should be.only
those of significance {o the issues,.
concerns, opportunities, and the
evaluation criteria.

Ungquantified environmental amemhes
and values must be given appropriate
consideration.

If indicators of economic efficiency
are appropriate to the issues or
concerns, they are developed in this
step. When this is done, the relationship
of economic.efficiency and any analysis
of unquantified environmental impacts,
values,-and amenities should be
identified.

Although separate analysxs is not
necessary, the following effects must be
considered for all alternatives:

1.*. .. the relationship between
local, short-term uses of man's
environment and maintenance and
enhancement of long-term :
productivity . . .

2. % . . any adverse environmental

effects which cannot be avoided . . . -

. 3.". . . any irreversible or
irretrievable commitments of
resources . . .” {40 CFR 1502.16).

4. Effects upon minority groups and
civil rights. (Secretary’s memorandum
1662, Supplement 8 and OMB Circular
A-19). (See also FSM 1730).

5. Effects upon prime farmland, range,
and forest lands.

6. Effects upon wetlands andﬂood
plains.

7. *(a) Direct effects and their
significance. . . . “(b) Indiréct effects
and their significance. . . .

*(c) Possible conflicts between the
proposed action and the objectives of
Federal, Regional, State, and local (and
in the case of a reservation, Indian tribe)
land use plans, policies and controls for
the area concerned. . .

**(e} Energy requirements and
conservation potential of various
alternatives and mitigation measures.

“(f) Natural or depletable resource
requirements and conservation potential
of various alternatives and mitigation
measures.

“(g) Urban quality, historic and
cultural resources, and the design of the
built environment, including the re-use
and conservation potential of various
alternatives and mitigation
measures. . .

1931.8-Evaluate Allernatives.—
Alternatives are evaluated by
comparing current and future outpuls,
costs and physical, biological, economic,
and social changes for each alternatives
with evaluation criteria. This evaluation
provides a basis for identifiying the
Forest Service preferred alternative.

The evaluation should identify
possible conflicts between alternatives

‘. . .and the objectives of Federal,
regional, State, and local (and in the
case of a reservation, Indian tribe) land
use plans, policies and controls for the
area concerned.” (40 CFR 1502.16{c)).

If the need for an EIS has not been
determined, the evaluation also includes
determining if an EIS should be
prepared. When the need for an EIS has
not already been established [FSM
1952.22), the significance of effects
should be considered in terms of context
and intensity in evaluating the need for
an EIS

.Contest. . .means that the
sxgmﬁcance of an action must be
analyzed in several contexts such as
society as a whole (human, national),
the affected region, the affected
interests, and the locality. Significant
varies with the setting of the proposed
action. For instance, in the case of a
site-specific action, significance would
usually depend upon the effects in the
locale rather than in the world as a
whole. Both short-and long-term effects
are relevant.

“Intensity. . .refers to the severity of
impact. Responsible officials must bear
in mind that more than one agency may
make decisions about parlial aspects of
a major action. The following should be
considered in evaluating intensity:

{1) Impacts that may be both
beneficial and adverse. A significant
effect exist even if the Federal agency
believes that on balance the effect will
be beneficial.

{2) The degree to which the proposed
action affects public health or safety.

(3) Unique characteristics of the
geographic area such as proximity to
historic or cultural resources, park
lands, prime farmlands, wetlands, wild
and scenic rivers, or ecologically critical
areas.

(4) The degree to which the effects on
the quality of the human environment
are likely to be highly controversial.

(5) The degree to which the possible
effects on the human environment are
highly uncertain or involve unique or
unknown risks.

(6) The degree to which the action

~may establish a precedent for future

actions with significant effects or
represents a decision in principle about
a future consideration.

(7) Whether the action is re]ated to
other actions with individually
insignificant but cumulatively significant
impacts. Significance exists if it is
reasonable to anticipate a cumulatively
significant impact on the environment.
Significance cannot be avoided by
terming an action temporary or by
breaking it down into small compgonent
parls.

(8) The degree to which the action
may adversely affect districts, sites,
highways, structures, or objects listed in
or eligible for listing in the National
Register of Historic Places or may cause
loss or destruction of significant
scientific, cultural, or historical
resources.

(9) The degree to which the action
may adverely affect an endangered or
threatened species or its habitat that has"
been determined to be critical under the
Endangered Species Act of 1973.

(10) Whether the action threatens a
viloation of Federal, State, or local law
or requirements imposed for the
protection of the environment.” (48 CFR
1508.27).

1951.9—identification Of The Forest
Service Preferred Alternatives.—Based
on evaluation of the alternatives, the
responsible official identifies a preferred
alternative. The rationale used in
identification of the preferred
alternative must be documented. In
some situations, it may not be desirable
to identify a preferred allernative until
the draft EIS has been circulated. In
these situations, the action of identifying
the preferred alternative is not taken.
The Chiel’s approval to prepare a draft
EIS that daes not identify a preferred
alternative must be obtained before it is
determined not to take this this action in
the analysis.

1952-Documentation.—This section
discusses Environmental Assessments,
Environmental Impact Statements,
Notices Of Intent, and Findings Of No
Significant Impact. These documents
describe the results of the
environmental analysis, and are most
often prepared from interim records
developed during the various steps of
the analysis. Environmental
Assessments are prepardd t document
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the environmental analysis for those

actions when an EIS is not required. -

They may be supplemented or revised
- as necessary. . )

Environmental Impact Statements are
prepared first in draft form, and are filed
with the EPA and circulated for public
review and comment. Following the
review period a final Environmental
Impact Statement is prepared. Both draft
and final Environmental Impact
Statements may be supplemented or
revised. - .

" “(a) An agency may adopt a Federal
draft or final Environmental Impact -

Statement or portion thereof provided

that the statement or portion thereof

meets the standards for an adequate-
statement under these regulations.

“(b) If the actions covered.by the
original Environmental Impact
Statement and the proposed actions are
substantially the same the agency

. adopting another agency’s statement is
not required to recirculate it except as-a- -
final statement. Otherwise the adopting

agency shall treat thé statement as a

draft and recirculate it (except as

provided in paragraph (c) of this _ -
section). "

*(c) A cooperating agency may adopt
without recirculating the Environmental
Impact Statement of a lead agency
when, after an independent review oaf
the statement, the cooperating agency
concludes that its comments and

" suggestions have been satisfied.

“(d) When an agency adopts a
statement which is not final within the _
agency that prepared it, or when the
action it assesses is the subject of a
referral under 40 CFR part 1504, or when
the stiatement's adequacy is the subject*

7 of a judicial action which is not final;
the agency shall so specify.” (40 CFR-

1506.8).- . , K

“(a) Responsible officials shall make
sure the proposal which is the subject of

. an Environmental Impact Statement (or -

Assesment) is properly defined. - -

Proposals or parts of proposals which

are related to each other closely enough

o be, in effect, a singlé course of action
-« 'shall be evaulated in a single Impact
Statement. :

*(b) Environmental Impact Statements
(or Assessments) may be prepared; and
are sometimes required, for broad | -
Federal actions such as the adoption of
new agency programs or regulations.
Agencies shall prepare statements on
broad actions so that they are relevant
to policy and are timed to coincide with
meaningful points’in agency planning
and decisionmaking. .

“(c) When preparing statements or
assessments on broad actions, including
proposals by more than one agency,

agencies may find it useful to evaluate (c) Unanticipated emergency
the proposal(s) in one of the following situations that require immediate action
ways: ol . }lo plrt;vent 0; I;educe riisks to public
" (1) Geographically, including actions ealth or safety or serious resourca
ocsnzrringgin tphe san¥e general %ocation, losses——ipcluding. but not limited to, fire
such as a body of water, region, or suppression, search and resuce, and
metropolitan area. - . reduction gf flood losses. - .
_  (2) Generically, including actions (d) Routine, enerally repetitive
" which have relevant similarities, such ag  operation and/or maintenance, to .
common timing, impacts, alternatives, estabhghgd standqrc!s of transporlatlon.
methods of implementation, media, or transmission, admmxstrat_ive. fire
subject matter. ‘ management or resource improvements.

{e) Inventories, studies, or research
activities that have limited context and
no or minimal intensity in terms of
changes in the physical, bioligical,
economic, or social components of the
environment.’

Categories not listed herein require
documentation of the analysis. The
responsible official should recognize,
however, that there may be

(3) By stage of technological
development ingluding Federal or
federally-assisted research,
development or-demonstration programs
for new technologies which, if applied,
could significantly affect the quality of
the human environment. Statements
shall be prepared on such programs and
shall be available before the program

has reached a stage of investment or ' hen th i tal
commitment to implementation likely to ~ Surcumstances when the environmenta

: : analysis will indicate that an action
s:stfmlrréltlil;:: glstzggzgtvg:}/’e(lzg rg;gt or listed above s}hquld be figcumented.
1502.4). - D 1952.2-1;10[{10ns I‘legumng vl

“ : ocumentation.—Whenever an analysis
o Ststemerts (end ssesmene) shall 1 umentaonwil b
shall be supported by evidence that the Jbased on the pphcy 1n 19150‘3(2)‘
agency has made the necessary °_ 1952.21—E'nw.ronmenta Asgsessmeont
environmental analyses.” (40 CFR *' (EA).—An Environmental As:txessment is
1502.1) : used to document the determination that

; - an EIS is not necessry, and it will
include or incorporate a FONSI, *
1952.22-Environmental Impact
Statement (EIS).—Environmental
Impact Statements shall be an integral
part of:
1. The national program required by

when an environmental analysis deals
with the establishment of standards,
criteria, and guidelines as duscussed in
section 14 of RPA, as amended (section
11 of NFMA), the documentation step
will record the determinations made and

ageompanying rationale, regarding the the Forest and Rangland Renewable

degree of public participation. Resources Planning Act (P.L. 93-378).

1952.1-Categorical Exclusions.— . 2. Regional and National Forest land
(Actions normally not requiring: arid resource management planning a$
documentation). The following classes requifed by regulations issued pursuant
of actions have been determined notto 4 redesignated section 6 of the Forest
require documenting the environmental 354 Rangeland Renewable Resources
analysis in an Environmental ' Planning act of 1974 as amended (P.L.
Assessment or-an Environmental Impact 88-476).

Statement according to the criteria of Environmental Impact Statement shall

FSM 1951;.8’ - . . be prepared for:

An environmental analysis is required 1. Legislation recommended by the
for every decision. The decision is the Forest Service.
culmination of-the analysis process. 2. Programs, projects, or other
However, not all analyses need . discretionary actions affecting the
documentation. Generally, the following  tyilderness characteristics of RARE Il
actions do not reuire documentation: further planning areas.

(a) Intemalgorganizational changes, 3. Other major Federal actions
personnel actions, and other similar significantly affecting the quality of the
internal, operational administrative human’environment that have not been
decisions. adequately addressed in another

(b) Funding or scheduling of " Environmental Impact Statement.
projects—budget prpopsals and “Major” actions and “significant”
allocations at all administrative levels’ effects are difficult to define precisely .
of the Forest Service. (This does not . and uniformly because of the great
relieve officials of the responsibility to variation in social, economic, physical,
prepare environmental documents when  and biological conditions. “Major
otherwise required for the projects - reinforces but does not have a meaning

involved in the program). independent of significantly.” (40 CFR
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1508.18). The official responsible for
taking action must determine through an
environmental analysis when
Environmental Impact Statements are

. appropriate. (See FSM 1950.3(2) and -
FSM 1951.8).

1952.22a Legislative Environmental
Impact Statements:—"(a) The NEPA
process for proposals for legislation
significantly affecting the quality of the
human environment shall be integrated
with the legislative process of the
Congress. A legislative Environmental
Impact Statement is the detailed
statement required by law to be
included in a recommendation or report
on a legislative proposal to Congress. A
legislative Environmental Impact

" Statement shall be considered part of
the formal transmittal of a legislative
proposal to Congress, however, it may
be transmitted to Congress up to 30 days
later in order to allow.time for
completion of an accurate statement
which can serve as the basis for public
and Congressional debate. The
statement must be available in time for
Congressional hearings and
deliberations.

*(b) preparation of a legislative
environmental impact statement shall
conform to the requirements of these

- regulations except as follows:

(1) There need not be a scoping
process.

(2) The legislative statement shall be
prepared in the same manner as a draft
statement, but shall be considered the
“detailed statement” required by
statute, provided, that when any of the
following conditions exist both the draft

- and final Environmental Impact
Statement on the legislative proposal |
shall be prepared and circulated as
provided by 40 CFR 1503.1 and 1506.1:

" (i) A congressional Committee with
jurisdiction over the proposal has a rule
requiring both draft and final

" Environmental Impact Statements.

(ii) The proposal results from a study
process required by statute (such as’
those required by the Wild and Scenic
Rivers Act (16 U.S.C. 1271 et seq.) and
the Wilderness Act (16 U.S.C. 1131 et
seq.).

(iii) Legislative approval is sought for
Federal or federally-assisted
construction or other projects which the

_agency recommends be located at
specific geographic locations.

(iv} The.agency decides to prepare
draft and final statements.

{c} Comments on the legislative

" statement shall be given to the lead
agency which shall forward them along
with its own responses to the
Congressional committees with
jurisdiction.” {40 CFR 1506.8).

1952.23 * Notice of Intent—When it is
determined that an EIS is needed, the
responsible official will preparesa
Notice of Intent. The notice shall briefly:

*(a) Describe the proposed action and
possible alteratives.

*(b) Describe the agency's proposed
scoping process including whether,
when, and where any scoping meeting
will be held.

*(c) State the name and address of a
person within the agency who can
answer questions about the proposed
action and the environmental impact

" statement.” (40 CFR 1508.22).

The notice must also show the
estimated dates for filing the draft and
final Environmental Impact Stalements.

Notices of intent are used to develop
lists of Environmental Impact
Statements under preparation.
Environmental Coordinators in the
Washington, Regional, Station and Area
offices shall maintain composite lists of
EIS’s under preparation. (See section
311.1, the NEPA Process Handbook).
These composite lists may be
distributed to other agencies,
organizations, and individuals.

The official responsible for
preparation of the EIS shall notify the
appropriate Regional, Station, or Area
Environmental Coordinators whenever
information shown in the Notice of
Intent changes.

If a Notice of Intent has been
distributed and the project application is
withdrawn or for some other reason it is
no longer necessary to make the
decision, the process can be terminated
(at any time prior to the Record of
Decision) by preparation of a notice and
distributing it in the same manner as the
Notice of Intent.

The NOI documents the decision to
prepare an EIS. This decision is based
on the responsible official's analysis of
the need for an EIS pursuant to FSM
1951.8. R

1952.24 Finding of No Significant
Impact (FONSI).—"Finding Of No
Significant Impact means a document by
a Federal agency briefly presenting the
reasons why an action, not otherwise
excluded, will not have a significant
effect on the human environment and
for which anr Environmental Impact
Statement therefore will not be
prepared. It shall include the
Environmental Assessment or a
summary of it and shall note any other
environmental documents related to it. If
the Assessment is included, the Finding
need not repeat any of the discussion in
the Assessment, but may incorporate it
by reference." (40 CFR 1501.4). (See
Section 213 FSH 1909.15) (the
responsible official) “shall make the

Finding Of No Significant Impact
available for public review (incloding
State and area-wide clearinghouses} for
30 days before the agency makes its
final determination whether to prepare
an Environmental Impact Statement and
before the action may begin when:

*(i) The proposed action is, oris
closely similar to, one which normally
requires the preparation of an
Environmental Impact Statement.

*(ii} The nature.of the proposed action
is one without precedent.” (40 CFR
1501.4). .

In all other situations, the Finding Of
No Significant Impact will beiincluded
as an integral part of the Environmental
Assessment, and should generally cover
the same material as would have been
discussed in a separate Finding.

1952.3 Format.—~Environmental
Assessments and Environmental Impact
Statements generally conform to the
following outline, The outline follows
the sequence of steps in the
environmental analysis (FSM 1951).
Sections of the oulline may be combined
or rearranged in the interest of clarity
and brevity.

EA or EIS Qutline

1. Cover Sheel. {optional for EA}.

2. Summary. {optional for EA).

3. Table of Contents. (optional for
EA).

4. Introduction. (purpse and need for
action).

5. Affected Environment. (situation
analysis).

6. Evaluation Criteria.

" 7. Alternatives Considered—including
management requirements and
mitigation measures as appropriate.

8. Effects of Implementation. -
{environmental conséquences).

9. Evaluation of Alternatives.

10. Identification of the Forest Service
Preferred Alternative.

11. Consutation With Others.

12. Finding Of No Significant Impact.
(EA only).

13. Index. (oplional for EA).

14. Appendix. {optional for EA}—
including:

(a) list of preparers.

(b} list of agencies, organizations, and
individuals to whom the EIS or EA is
being sent.

(c) substantive review comments or
summaries (final EIS only).

1952.4-Contents.—Writers of
Environmental Assessments or
Environmental Impact Statements
should use section 111 of FSH 110912,
Directive Preparation Handbook as a
guide. Writers should be concerned with
content, clarity, and brevity. f
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Writers “shall incorporate material
into an Envirorimental Impact Statement
(or Environmerital Assessment) by
reference when the effect will be to cut
down on bulk without impeding agency
and public review of the action. The
incorporated material shall be cited in
the statement (or assessment) and its
cntent briefly described. No material
may be incorporated by reference unless
it is reasonably available for inspection
by potentially interested persons within
the time allowed for comment. Material
based on proprietary data which is itself
not'available for review and comment
shall not be incorporated by reference.”
(40 CFR 1502.21). .

Material incorporated by reference is
considered reasonably available when:

(a) it is an Environmental Impact
Statement that has been filed w1th the
Council or EPA, or <

(b it is a book or other publication
generally available in technical
libraries, or

(c) it may be obtained (at the usual
cost of furnishing such information) from
the person listed on the cover sheet as -
the source of further information.

In final Environmental Impact
Statements, the material listed in items 4
through 10 in FSM 1952.3 shall normally
not exceed 150 pages (and preferably
shorter) or 300 pages for proposals of
unusual scope or complexity.

Responsible officials “shall insure the

" professional integrity, including
scientific integrity, of the discussions
and analyses in Environmental Impact
Statements (and Environmental
Assessments). They shall identify any
methodologies used and shal make
explicit reference by footnote to the

_scientific and other sources relied upon_
for conclusion in the statement (or
assessment).” (40 CFR 1502.24).

“The draft statement must fulfill and
satisfy to the fullest extent possible the
requnrements established for ﬁnal
statements.” ’

1. Cover sheet (0pt10nal for EA). See -
section 212,1, FSH 1909.15, NEPA
Process handbook for a sample cover
sheet.

‘The cover sheet shall not exceed one
page. It shall include:

¥(a) A list of the responsible agenc1es
including the lead agency and any )
cooperating agencies.

"(b] The title of the proposed action
that is the subject of the statement,
together with the State(s) and
County(ies) (or other )umsdlctlon if ..
applicable) where the action is located.

“(c) The name, address, and telephone
number of the person at the agency who

can supply further information.

“(d) A designation of the statement as
a draft, final, or draft or final
supplement. ‘

“le) A one-paragraph abstract of the
statement.

“(f) The date by whxch comments
must be received (40 CFR 1502.11).

Since the Record of Decision
accompanies the'final EIS, it is not
apropriate to solicit review comments
for final statements. Cover sheets for
final statements must explain the timing
and the public right of appeal.

The name and title of the respon31ble
official must also be shown.

- 2. Summary. The responsible official
will determine the need for an
environmental assessment surnmary. It
is desirable for lengthy and detailed
Environmental Assessments. It is
required for Environmental Impact
Statements. “Each Environmental
Impact Statement shall contain a
summary which adequately and.
accurately summarizes the statement.
The summary shall stress the major
conclusions, areas of controversy
{(including issues raised by agencies and

- the public), and the issues to be resolved

(including the choice among .
alternatives). The summary will - e
normally not excéed 15 pages " [40 CFR
1502.12).

If a summary.is dlstnbuted asa
separate document, it must (a) state’how
the_complete EIS or EA can be obtained
or reviewed, (b) have a cover sheet
attached.

3. Table of contents. Self-explanatory

4. Introduction (Purpose of and need
for action). The introduction briefly
describes the nature of the decision to
be'made. A map showing the general
location of the plan or project should be
included. Major issues, concerns, and
essential background information are
presented only if important to
understanding the decision. -

“The statement (or assessment) shall
briefly specify the underlying purpose

* and need to which the agency is

responding in proposing the alternatives
including the proposed action.” (40 CFR
1502.15).

Statements must, and assessments
may “* * * list all Federal permits,
licenses, and other entitlements which
must be obtained in implementing the
proposal. If it is uncertain whether a
Federal permit, license, or other
entitlement is necessary, the draft

-Environmental Impact Statement shall

and (assessment may) so indicate
* * *» (40 CFR 1502.25b).

5. Affected environment. This section
is based on the situation analysis and
“* * * ghall succinctly describe the
environment of the area(s) to be affected

or created by the alternatives under
consideration. The descriptions shall be
no longer than is necessary to
understand the effects of the
alternatives. Data and analyses in &
statement shall be commensurate with
the importance of the impact, with less
important material summarized,
consolidated, or simply referenced.
Agencies shall avoid useless bulk in
statements and shall concentrate efforts
and attention on important issues.
Verbose descriptions of the affected
environment are themselves no measurd
of the adequacy of an Environmenfal
Impact Statement.” (40 CFR 1502.15).

6. Evaluation criteria. This section
describes the goals, objectives, and tests
of feasibility used to evaluate
alternatives. The sources of these
criteria should be shown. (Also see FSM
1951.3)

7. Alternatives considered. This
section is usually in two parts: The first
briefly describes the process used in
formulating the alternatives; and the

* second describes each alternative—

including mitigation measures,
mangement and monitoring
requirements, as appropriate.

The alternatives described must
include:

{a) “* * * alternatives which were
elminated from detailed study (and a
brief discussion of) the reasons for their
having been eliminated.

(b) ** * * reasonable alternatives not
within the jurisdiction of the lead
agency. -

{c) “* * * the alternatives of no action
* * % (40 CFR 1502.14).

The detail of description should be
similar for all alternatives.

8. Effects of implementation. This .
section describes consequences of
implementing each alternative in terms
of outputs, costs, and environmental
changes. Objectivity is important.
Significant differences of opinion about
the kind, amount, or duration of effects
should be discussed. (See FSM 1951.6).

The description should
(commensurate with the importance of
the issue):

a. Identify the assumptions used in
estimating the effects of
implementations.

b. Make use of appropriate analyses,.
data, and information. Cite sources used
instead of including lengthy analyses ]n
EA’s or EIS's.

c. Express expected environmental
changes in quanititative or qualitative
terms.as apphcable. and as necessary to
indicate relative differences between’
the alternative in terms of significance,
duration, and magnitude of the changes.
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d. Indicate the expected outputs, in
terms of goods, services, and uses that
will result from implementing each
alternative. Express the outputs in
service-wide standard terminology. See
FSH 1309.11 Management Information
Handbook. Use RPA program planning
time periods.

e. Indicate estimated Forest Service
expenditures for.implementing each -
alternative. Other public and private
expenditures may be shown, as
appropriate.

f. Discuss significant changes (effects)
in physical, biological, economic, and
social components of the environment
associated with implementation of each
alternative. This includes direct, .
indirect, cumulative, and unavoidable
effects, long- and short-term
relationships, and irreversible and
irretrievable resource commitments. It is
not mandatory to use separate headings
forthese items. “The agency shall make
every effort to disclése and discuss at
appropriate points in the draft statement
all major points of view on the
environmental impacts of the

_alternatives including the proposed
action.” (40 CFR 1502.9a).

If analyses of economic efficiency
(benefit/cost, etc.) have been made,
show the results of the analyses here.

“When an agency is evaluating
significant adverse effects on the human
environment in an Environmental
Impact Statement {or assessment) and
there are gaps in relevant information or
scientific uncertainty, the agency shall
always make clear that such information
is lacking or that uncertainty exists.

“If the information relevant to adverse
impacts is essential to a reasoned choice
among alternatives and is not known
and the overall costs of obtaining it are
not exorbitant, the agency shall include
the information in the Environmental

. Impact Statement (or assessment)." (40
CFR 1502.22). :

9. Evaluation of alternatives. This
section discusses how the alternatives
compare with each other in terms of the
- evaluation criteria. This provides the
basis for identification of a preferred
alternative. {Also see FSM 191.8).

*Statements shall discuss any
inconsistency of a proposed action with
any approved State or local plan and
laws (whether or not federally -
sanctioned).” (40 CFR 1506.2(d)).

“When a cost-benefit analysis is’
prepared, discuss the relationship
between that analysis and any analyses
of unquantified environmental impacts,
values, and amenities. For purposes of
complying with the Act, the weighing of
the merits and drawbacks of the various
alternatives need not be displayed in a

\

monetary cost-benefit analysis and
should not be when there are important
qualitative consideration. In any event,
an Environmental Impact Statement
should at least indicate those
considerations, including factors not
related to environmental quality, which
are likely to be relevant and important
to a decision." (40 CFR 1502.23).

“Environmental Impact Statements
(and assessments) shall state how
alternatives considered initand .
decisions based on it will achieve the
requirements of sections 101 and 102(1)
of the Act and other environmental laws
and policies.” {40 CFR 1502.2(d).

10. Identification of the Forest
Service preferred alternative, This

- section identifies the preferred

alternative and the rationale for
preference. If the absence of a preferred
alternative has been approved by the
Chief, the draft EIS must explain why.
{(Also see FSM 1951.8).

11. Consultation with others. Indicate
the methods used to obtain public
involvement and list the agencies and
groups consulted during the analysis.
Individuals may be listed when
appropriate. This discussion should
relate to substantive information
received and used and not be directed
solely to responses and rebuttals.

“Final Environmental Impact
Statements shall respond to comments.
The agency shall discuss at appropriate
points in the final statement any
responsible opposing view which was
not adequately discussed in the draft
statement and shall indicate the
agency’s response to the issues raised.”
(40 CFR 1502.9).

This section of a final EIS should
describe how the substantive
information contained in the review
comments (that are included in the
appendix) was used, or not used, in the
preparation of the final EIS.

Final Environmental Impact
Statements should identify changes in
the draft EIS content as a result of
substantive review comments. Possible
changes are to modify the proposed

. action; formulate, analyze, and evaluate

alternatives not previously considered;
supplement, improve, or modify
analyses, or make factual corrections. In
addition, it may be desirable to explain
why some comments did not warrant
changes in the draft EIS content.

12. Finding Of No Significant Impact
(EA only). The rationale for the Finding
that the action will not have a
significant effect on the human
environment will be summarized from
the analysis and evaluation sections. It
may be a separate or an integral part of ~
the EA (FSM 1952.24), (See also section

213, FSH 1909.15 for a sample Finding Of
No Significant Impact).

13. Index (optional in EA).
Environmental Impact Statements must
include an index. See section 215, FSH
1909.15, the NEPA Process Handbook.
The purpose of an index is to make all
of the information in the EIS or EA fully
available to the reader without delay.

14. Appendix. “The appendix shall:

“(a) Consist of material prepared in
connection with an Environmental
Impact Statement (or assessment] ( as
distinct from material which is not so
prepared and which is incorporated by
reference (40 CFR 1502.21).

*(b} Normally consist of material
which substantiates any analysis
fundamental to the impact statement {or
assessment). ’

*{c} Normally be analytic and
relevant to the decision to be made.

*(d) Be circulated with the
Environmental Impact Statement (or
assessment) or be readily available on
request.” (40 CFR 1502.18).

“(e) The EIS appendix shall, and the
EA appendix may, “list the names,
together with their qualifications .
(expertise, experience, professional
disciplines), of the persons who were
primarily responsible for preparing the
Environmental Impact Statement or
significant background papers, including
basic components of the statement.
‘Where possible the persons who are
responsible for a particular analysis,
including analyses in background _
papers, shall be identified. Normally the
list will not exceed two pages.” (40 CFR
1502.17).

Copies of all substantive comments
received on a draft EIS should be
included in the appendix of the final EIS.
If response has been exceptionally
voluminous, it may be summarized.
Copies, or summarize of all substantive
comments should be included in the
appendix, regardless of whether ornot
the comment is thought to merit
individual attention in the text of the
EIS.
The appendix shall contain the list of
agencies, organizations and individuals
to whom copies of the statement are
sent.

1952.5—Processing.

1952.51—Environmental
Assessments.—Regional Foresters, Area
and Station Directors shall develop
procedures as necessary for pracessing
Environmental Assessments.

1952.52—Finding Of No Significant
Impact.—See FSM 1952.24 and Section
214.3, FSH 1909.15 regarding processing
of the Finding Of No Significant Impact.
In the case of an action with effects of
National concern, the Finding shall be
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published in the Federal Register and be
sent to State and Area clearinghduses;
national organizations reasonably .
expected to be interested and to those
who have requested it. For actions of
local concern, see FSM 1951.1 for
circulation réquirements.-

1952.53—Notice of Intent. —See F SM
1952.23 and Section 214.1 of FSH 1909.15.
The Notice of Intent shouid be published
in the Federal Register and a newspaper
of general circulation in the area
affected by the decision. The
appropriate State or local A-95 . .
clearinghouses should be notified.
Copies of the Notice may also be
distributed to agencies, organizations:
and individuals as the responsible
official feels is appropriate. One copy of

- the Notice of Intent must be sent to the .

Woashington Office Environmental
Coordinator. , ‘

1952.54—En vironmental Impact
Statement.-——The following steps are to
be taken after a draft EIS has been |
prepared:

1. File the draft EIS with the EPA and
circulate it to agencies and the public.

2. Conduct public participation
sessions if appropriate.

3. Review, analyze, evaluate, and

respond to substantive comments on the

draft EIS. .

4, Prepare a final EIS.

5. Prepare, sign and date'Record of
Decision (FSM 1953.3) to accompany the
final EIS. (See Section 310, FSH 1909.15
for a sample Record of Decision).

6. File the final EIS, Record of
Decision, dnd copies of all substantive
comments or summaries thereof on the

draft EIS {not otherwise included in the _

final EIS) with the EPA. Circulate the
final EIS and Record of Decisioh to
other agencies and the public.

1952.54a Filing.—Regional Foresters,
Station Directors, and Area Directors
are authorized to file statements directly
with the EPA for actlons within their
authority.

“Environmental Impact Statements
shall be filed with EPA no earlier than
they are also transmitted to commenting
agencies and made available to the
public.” (40 CFR 1506.9.)

Regional Foresters and Station
Directors may redelegate as appropriate
the authority to file Statements du:ectly
with the EPA.

Statements involving legxslahon,
regulations, multi-agency actions at the
national level, and service-wide policy
will be filed thh the EPA by the Chief’s
Office.

. If the Chief is the responsxble ofﬁcxal
, other levels of the Forest Service may

assist with the analysia and preparation -
- of documents. However, each step of the -

analysis process will be coordinated
with the Chief or designated acting.
Copies of both draft and final
Environmental Impact Statement will
require similar clearance before printing.
If the final EiS deals with plans,
programs, or projects which mvolve
RARE 1l “further planning areas,” the
Chief wil file the final EIS with the EPA.-
Public distribution will be made when
the responsible official is notified that
the final EIS has been filed by the Chief.
See section.214.2a of FSH 1909.15 for

~ instructions regarding filing procedures. . )

1952.54b Circulation.—Responsible
officials shall circulate the entire draft
and final Environmental Impact
Statements. However, if the statement is
unusually long, a summary may be
circulated instead, except that the entire

_statement shall be furnished to:

“(a) Any Federal agency which has -
jurisdiction by law or special expertise
with respect to any environmental
impact involved and any ‘appropriate
Federal, State or local agency
authorized to develop and enforce
environmental standards.

“(b) The applicant, if any. .

“(c) Any person, organization, or
agency requesting the entire -
Environmental Impact statement.

*(d) In the case of a final

- Environmental Impact Statement any

person, organization, or agency which
submitted substantive comments on the
draft. -

“If the agency circulates the summary

- and thereafter receives a timely request

for the entire statement and for
additional time to comment, the time for
that requester only shall be extendgd by
at least 15 days beyond the minimum
period.” (40 CFR 1502.19.) .

* ‘When the EIS.is filed with the EPA,
the responsible official shall insure that
a reasonable numbér of copies of the
statement is available free of charge.

- When a summary of an EIS is
circulated as a separate document, it
must contain a cover sheet as per FSM
1952.4(1).

Copies of all review comments should
be available for public in-service review
in the office of the responsible official or
administrative unif affected by the
policy, plan, program or project.

Responsible officials should insure
that lists of individuals, groups,
orgamzauons, and governmental
agencies which may be interested in
reviewingForest Service'Environmental
Impact Statements are maintained.
Regions are encouraged to develop
specific distribution lists.

The A-95 Clearinghouses should be
used, by mutual agreement, for securing
reviews of the draft-EIS. The responsible

0

official may also deal directly. with
appropriate State or local officials or
agencies if clearinghouses are unwilling
or unable to handle this phase of the
process. However, clearmghouses
should always receive coples of
Environmental Impact Statements.

Section 214.2a of FSH 1909.15 shows
address of Federal agencies and the
number of EIS copies requested by that
agency. Statements should be distribted
as shown in that Section.

1952.6: Corrections, Supplements, or
Revisions.—Environmental ‘
Assessments and Environmental Impact
Statements may be corrected through
use of errata sheets, or modified by
supplements. or revisions. Supplements
or revisions are prepared, circulated,
filed and reviewed the same as the
document being modified.

1952.61 Environmental
Assessments.—Additional information

. ‘may emerge after an EA has been

prepared. If the new information
involves minor changes. such as
typographical corrections, that would
not affect public response or the
decision, the corrections should be
noted'in the file copy of the EA.

If the new information may change the
public response or the decision, the EA

" should be supplemented or revised.

1952.62 Draft Environmental Impact
Statement—Errata sheets should be
used when minor corrections are
necessary that will not materially
change the public response or the
decision. Typical items include
terminology and typegraphical
corrections.

Responsible officials shall insure
preparation of ‘. . . supplements to
either draft or final Environmental
Impact Statements if:

(i) The agency makes substantial
chariges in the proposed action that are
relevant to environmental concerns, or

(ii) There are significant new
circumstances, or information relevant
to environmental concerns and bearing
on the proposed aetion or its impacts.

.” (40 CFR 1502.9).

Thev “. . . may also prepare

supplements when the agency

-determines that the purposes of the Act

will be furthered by doing so, (and)

“, .. shall prepare, circulate, and file
a supplement to a statement in the same
fashion (exclusive of scoping) as a draft
and final statement unless alternative
procedures are approved by the
Council.” (40 CFR 1502.9).

Supplements to the draft EIS are used
when new or more accurate information
may significantly change the public
response or the decislon. A revision to a’
draft EIS is necessary when, in the
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» judgment of the responsible official,
comments on the draft clearly indicate
that meaningful analysis was not
possible.

When a supplement or revision is
circulated the transmittal letter should
establish a review period of at least 60
days from the date of transmittal of the
supplement or revision.

1952.63 Final Environmental Impact
Statements.—Additional information
may emerge after a final EIS has been
prepared and circulated. If the new
information involves minor changes that
would not affect public reaction or the
decision, the corrections should be
noted in the file copy of the final EIS. If
the responsible official determines that
the new information might change the
decision and require additional public -
comment, a supplement to the final EIS
should be prepared, filed and circulated
in the same manner as the original
document.

When the supplement is circulated,
the transmittal letter shall establish a

" review perijod of at least 60 days from

the date of transmittal of the

supplement, and notify reviewers that a

Record of Decision will be prepared,

filed and circulated.

If additional public comment.is not
needed, a supplement or revision to the
final EIS should be prepared, filed and
circulated with a revised Record of
Decision. The Record of Decision will
include an-explanation of the basis for
deciding additional pubhc comment was
notneeded.

1952.7 Commenting

1952.71 Forest Service
Environmental Impact Statements.

1952.71a Draft Environmental

Impact Statements.

“*After preparing a draft
Environmental Impact Statement and
before preparing a final Environmental
Impact Statement, the agency shall:

*“(1) Obtain the comments of any
Federal agency which has jurisdiction
by law or special expertise with respect
fo any environmental impact involved or
which is authorized to develop and
enforce environmental standards.
 *(2) Request the comments of:

{i) Appropriate State and local
agencies which are authorized to
develop and enforce environmental
standards;

(i) Indian tribes, when the effects may
be on a reservation; and,

(iii) Any agency which has requested
that it receive statements on actions of
the kind proposed.

“Office of Management and Budget
Circular A-95 (Revised), through its
system of clearinghouses, provides a
means of securing the views of State

L4

and local environmental agencies. The
clearinghouses may be used, by mutual
agreement of the lead agency and the
cleannghouse. for securing State and
local reviews of the draft Environmental
Impact Statements.

*(3) Request comments from the
applicant, if any.

“(4) Request comments from the
public, affirmatively soliciting comments
from those persons or organizations who
may be interested or affected.” (40 CFR
1503.1(a)).

A period of at least 60 days from the
date of transmittal to the Environmental
Protection Agency will be allowed for
comment. The responsible official may
extend the comment period.

1952.71b Final Environmental
Impact Statements.—For final EIS's &
period of not less than 45 days from the
date of transmittal of the final EIS to the
EPA will be allowed before decisions
are implemented. The Record of
Decision shall be dated on the date that
the final EIS is transmitted to the EPA
and the public.

Where emergency circumstances
make it necessary to take an action with
significant environmental impact
without observing these provisions, the
Chief's Office shall consult with the
Council about alternative arrangements
and actions necessary to control the
immediate impacts of the emergency.
Other aclions remain subject to NEPA
review.

Comments received after the final EIS
is filed should be answered on an
individual basis.

“(a) An agency preparing a final
Environmental Impact Statement shall
assess and consider comments both
individually and collectively, and shall
respond by one or more of the means

listed below, stating its reponse in the

final statement. Possible responses are
to:

(1) Modify alternatives including the
proposed action.

(2) Develop and evaluate alternatives
not previously given serious
consideration by the agency.

(3) Supplement, improve, or modify its
analyses.

(4} Make factual corrections.

(5) Explain why the comments do not
warrant further agency response, citing

— the sources, authorities, or reasons

which support the agency's position and,

if appropriate, indicate those

circumstances which would trigger

agency reappraisal or further response.
*(b) All substantive comments

received on the draft statement (or
summaries thereof where-the response
has been exceptionally voluminous)
should be attached to the final

Statement whether or not the comment
is thought to merit individual discussion
by the agency in the text of the
Statement.

“(c) If changes in response to
comments are minor and are confined to
the responses described in paragraphs
(a)(4) and (5) of this section, agencies
may write them on errata sheets and
attach them to the statement instead of
rewriting the draft statement. In such
cases only the comments, the responses,
and the changes and not the final
slatement need to be circulated. The
entire document with a new cover sheet
shall be filed as the final statement.” (40
CFR 1503.4).

1952.72 Review of Other Agency
Environmental Impact Statements.—
When requested to do so, the Forest
Service must review and comment on
Environmental Impact Statements
prepared by other agencies, as
appropriate, because of special
expertise. When another agency
proposal involves or affects National
Forest System lands, or prime timber
lands, the Forest Service will review the
Environmental Impact Statement.

Unless otherwise assigned by the
Chief, review and comment on
legislative or other major policies,
regulations, or national program
proposals will be made by the
Washington Office. The Regional
Forester or Area Director in whose
region or area a proposal is located will
review other Environmental Impact
Statements and submit comments
directly to the appropriate agency.
Where appropriate, Statements should
be sent to Station Directors or other
Forest Service officials for comment.
When another agency’s Environmental
Impact Statement involves more than
one Region, the responses shall be
coordinated with the Washington Office
Environmental Coordinator.

When reviewing other agency’s
statements, responsible officials shall

° insure ** * * comment within the time

period specified for comment.” (40 CFR
1503.2). If appropriate, a no-comment.
response can be made. If the Forest
Service is a cooperating agency and

#* * *is satisfied that its views are
adequately reflected in the
environmental impact statement,. it
should reply that it has no comment.”
(40 CFR 1503.2).

*“(a) Comment on an Environmental
Impact Statement or on a proposed
action shall be as specific as possible
and may address either the adequacy of
the statement or the merits of the
alternatives discussed or both.

“(b) When a commenting agency
criticizes a lead aency’s predictive
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methodology, the commenting agency
should describe the alternative
methodology which it prefers and why.

*(c) A cooperating agency shall
specify in its comments whether it needs
additional information to fulfill other
applicable environmental reviews or
consultation requiréments and what
information it needs. In particular, it
shall specify any additional information
it needs to comment adequately on the
draft statements's analysis of significant
site-specific effects associated with the
granting or approving by that ,
cooperating agency of necessary Federal
permits, licenses, or entitlements.

“(d} When a cooperating agency with
jurisdiction by law objects to or
expresses reservations about the
proposal on grounds of environmentat
impacts, the agency expressing the

- objection or reservation shall specify the
mitigation measures it considers
necessary to allow the agency to grant
or approve applicable permit, license, or
related requirements of concurrences.”
(40 CFR 1503.3).

One copy of Forest Service comments
on other agency Environmental Impact
Statements should be sent to the -
Washington Office Environmental =
Coordinator. If comiments are made on
final Environmental Impact Statements,
one copy should also be sent to EPA.

1952.72a Referrals.—When it has’
been determined. after review of
another agency’s Environmental Impact
Statement, that the proposal would be
environmentally unsatisfactory, the .
matter will be referred to the Council by
the Secretary's Office. Referrals should
reflect-a careful determination that the
proposed action raises significant
environmental issues of national
importance. However, referrals will only
be made to Council after concerted,
timely, but unsuccessful attempts to.
resolve the differences with the
proposing agency. If an agreement
cannot be reached, the lead agency shall
be advised at the earliest possible time
(in a letter signed by the Secretary of
Agriculture) of the Department’s intent
to refer a proposal to the Council. Such
advice shall be included in FS comments
on the lead agency’s draft EIS unless the
draft EIS contains insufficient
information to permit an assessment of
the proposals environmental
acceptability. (Where such needed
information is not contained in the draft
EIS, the FS shall identify the needed
information and request that it be made”
available by the lead agency at the
earliest possible time).

The referral package shall be sent to
the Chief's Office and shall consist of: A_
draft letter to be signed by the Secretary

informing the lead agency of the referral, -

the reasons for it and requesting that the
lead agency take no action to unplement
the proposal until the referral is acted .
upon by the Council. The Ietter shall
include a statement supported by-,
evidence as to the specific facts, or
controverted facts, leading to the
conclusion that the proposal is
unsatisfactory from the standpoint of
public health or welfare or
environmental quality. The statement
shall: -

1. identify any material facts in.
controversy as well as incorporate (by
reference if appmpnate] agreed upon
facts.

2. identify any e)ustmg environmental
-laws or policies which would be
violated by the proposal.

= 3. present the reasons the Forest
Service believes the proposal is
environmentally unsatisfactory.

4. contain a findmg as to whether the
issue raised is.ohe of national
importance because of the threat to
national environmental resources or
policies for some other reason.

5. review the steps taken by the Forest
" Service to bring our concerns to the.
attention of the lead agency at the -
earliest possible time, and

6. give-Forest Service . -
recommendations as to what mitigation,
alternatives, further study, or other
course of action (including
abandonment of the proposal) are
‘necessary to remedy the situation.

The referral shall be delivered by the

Secretary’s Office to the Council not
later than 25 days afer the final EIS is
magde available to the EPA, commenting
agencies, and the public. Except wheré
an extension has been granted by the
lead agency.

1953—Decision.

- 1953.1 Record of Decision—A -
Record of Decision is a separate
document which accompanies the final
Environmental Impact Statements. The
Record of Decision shall: )

“(a) State what the decision was.

" “(b) Identify all alternatives .

considered by the agency in reaching its

. decision, specifying the alternative or

alternatives which were considered to
be environmentally preferable. An
agency may discuss preferences among
alternatives based on relevant factors
including economic and technical
considerations and agency statutory
missions. An agency shall identify and
discuss all such factors including any
essential considerations of national
policy which were balanced by the
agency in making its decisio